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Г. Арутюнян

Председателü Конституционного Суда 

Ресïуáлиêи Арìениÿ

Кîíсòèòуцèîííыå­гàðàíòèè­
äååспîсîбíîсòè­è­фуíкцèîíàëьíîé­

íåçàâèсèìîсòè­кîíсòèòуцèîííîé­юсòèцèè*

Уâàжàåìûå­óчàñòíèêè­Мåжäóíàðîäíîé­êîíôåðåíöèè!

Дàìû­è­ãîñïîäà!

Пîзâîëьòå,­ ïðåжäå­ âñåãî,­ âûðàзèòь­ ãëóбîêóю­ ïðèзíà-

òåëьíîñòь­ êîëëåãàì­ èз­ Êîíñòèòóöèîííîãî­ Сóäà­ Лàòâèè­ зà

ïðèãëàшåíèå­ è­ ïðåäîñòàâëåííóю­ âîзìîжíîñòь­ âûñòóïèòь

ïåðåä­Âàìè.

Нåñîìíåííî,­чòî­òåìàòèêà­Êîíôåðåíöèè­íå­óòðàòèò­ñâîю

àêòóàëьíîñòь,­òàê­êàê­ðåàëьíàÿ­жèзíь­è­âûзîâû­âðåìåíè­ñòà-

âÿò­ïåðåä­êîíñòèòóöèîííûìè­ñóäàìè­âñå­íîâûå­è­íîâûå­òðå-

бîâàíèÿ­ ïî­ ãàðàíòèðîâàííîìó­ îбåñïåчåíèю­ âåðхîâåíñòâà

Êîíñòèòóöèè­â­íàшèх­ñòðàíàх.­

Нà­íàш­âзãëÿä,­äëÿ­îöåíêè­äååñïîñîбíîñòè­è­эôôåêòèâ-

íîñòè­ äåÿòåëьíîñòè­ êîíñòèòóöèîííûх­ ñóäîâ­ íåîбхîäèìî­ â

ïåðâóю­îчåðåäь­îòâåòèòь­íà­сëåäуюùèå­âîпðîсы:

1.Â­ чåì­ ñîñòîèò­ êîíñòèòóöèîííàÿ­ ìèññèÿ­ Êîíñòèòóöè-

îííîãî­Сóäà­è­êàêîâà­åãî­ôóíêöèîíàëьíàÿ­ðîëь?

Pleps­J.­ Organisation­of­Executive­Power­
in­a­Democratic­State­...................................................­­­­­­­121

Information,­Facts,­Events

90th anniversary­of­­Professor­Gennady­P.­Zhukov­............­­­­­­140

76

Из­ìàòåðèàëîâ­Рèжñêîé­ìåжäóíàðîäíîé êîíôåðåíöèè

*­­­Â­íàñòîÿщåì­âûïóñêå­ïóбëèêóюòñÿ­íåêîòîðûå­ìàòåðèàëû­Måжäó-
íàðîäíîé êîíôåðåíöèè “Êîìïåòåíöèÿ­ êîíñòèòóöèîííîãî­ ñóäà:
ãðàíèöû­è­âîзìîжíîñòè­ðàñшèðåíèÿ”,­ïðîшåäшåé â Рèãå 25–28
ñåíòÿбðÿ­2013­ãîäà.­



2.Нàñêîëьêî­ êîíñòèòóöèîííî­ ãàðàíòèðîâàíà­ эôôåêòèâ-

íàÿ­è­öåëîñòíàÿ­ðåàëèзàöèÿ­эòîé­ôóíêöèè?

3.Êàêèå­ïðàâîâûå­è­èíñòèòóöèîíàëьíûå­ãàðàíòèè­ñîзäà-

íû­äëÿ­íåзàâèñèìîãî,­бåñïðèñòðàñòíîãî­è­ эôôåêòèâ-

íîãî­ îñóщåñòâëåíèÿ­ ïîëíîìîчèé­ Êîíñòèòóöèîííîãî

Сóäà,­ñëåäóющèх­èз­åãî­êîíñòèòóöèîííîé­ôóíêöèè?

4.Сâèäåòåëьñòâóåò­ ëè­ ìåжäóíàðîäíûé­ îïûò­ êîíñòèòó-

öèîííîãî­ïðàâîñóäèÿ­î­ íàëèчèè­эôôåêòèâíûх­ ñèñòåì

êîíñòèòóöèîííîãî­ êîíòðîëÿ­ èëè­ âîзíèêëà­ íåîбхîäè-

ìîñòь­êîðåííûх­ðåôîðì­â­эòîé­ñôåðå?

Оòâåò­ íà­ пåðâыé­âîпðîс ìîжíî­ íàéòè­ ïóòåì­ êðàòêîãî

ñðàâíèòåëьíî-èñòîðèчåñêîãî­ àíàëèзà.­ Иäåÿ­ êîíòðîëÿ­ зà

зàêîíàìè,­ íåîбхîäèìîñòь­ ñîîòâåòñòâèÿ­ ïîðÿäêà­ è­ ïðàâèë

чåëîâåчåñêîãî­бûòèÿ­бîжåñòâåííûì­зàïîâåäÿì­íàшëà­îòðà-

жåíèå­ òàêжå­ â­ бèбëåéñêèх­ èíòåðïðåòàöèÿх.­ Тåñòь­ äàåò

Мîèñåю­ ñîâåò пðèäåðæèâàòься­ â­ пåðâую­ îчåðåäь­ пðàâ-

äèâîгî­îòðàæåíèя­âîëè­Всåâышíåгî­â­çàкîíàх­è­æèçíåí-

íых­ пðàâèëàх. Иñòîðèÿ­ ñâèäåòåëьñòâóåò­ òàêжå­ î­ òîì,­ чòî

êàжäûé­ шàã­ êîíñòèòóöèîííîãî­ ðåãëàìåíòèðîâàíèÿ­ îб-

щåñòâåííûх­ îòíîшåíèé­ îбъåêòèâíî­ ñòàâèò­ âîïðîñ­ -­ кàк

гàðàíòèðîâàòь­сîбëюäåíèå­è­îсуùåсòâëåíèå­кîíсòèòу-

цèîííых­пðàâèë­â­îбùåсòâåííîé­æèçíè? Рîжäåíèå­ïåð-

âîé­ èз­ ñîâðåìåííûх­ êîíñòèòóöèé­ –­ ïðèíÿòèå­ Êîíñòèòóöèè

США­ ñäåëàëî­ âîïðîñ­ íàèбîëåå­ àêòóàëьíûì,­ è­ ïî­ âåëåíèю

жèзíè­ Âåðхîâíûé­ Сóä­ США­ ïî­ äåëó­ “Мåðбåðè­ ïðîòèâ

Мэäèñîíà”­âзÿë­íà­ñåбÿ­ìèññèю­îöåíêè­êîíñòèòóöèîííîñòè

зàêîíîâ.­Пîäðîбíîñòè­âñåì­хîðîшî­èзâåñòíû.­Нî­íåîñïàðè-

âàåìûé­ ôàêò,­ чòî­ эòî­ âñåãî­ ëèшь­ пåðâыé­ кàчåсòâåííыé

шàг­íà­пуòè­фîðìèðîâàíèя­сîâðåìåííых­сèсòåì­суäåб-

íîгî­кîíсòèòуцèîííîгî­кîíòðîëя.

Вòîðîé ðåшèòåëьíûé­шàã,­êàê­èзâåñòíî,­бûë­îбóñëîâëåí

ôîðìèðîâàíèåì­Êîíñòèòóöèîííîãî­Сóäà­Аâñòðèè­íà­îñíîâà-

íèè­ êåëьзåíñêèх­ êîíöåïòóàëьíûх­ ïîäхîäîâ.­ Оäíàêî­ â­ эòîì

ñëóчàå­ пðàâîâàя­ фèëîсîфèя­ быëà­ сîâåðшåííî­ èíîé.
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Фîðìèðîâàíèå­ è­ ðàзâèòèå­ íîâûх­ ñèñòåì­ êîíñòèòóöèîííîãî

êîíòðîëÿ­â­äâàäöàòîì­âåêå­быëî­îбусëîâëåíî­гëîбàëьíы-

ìè­ сîцèàëьíыìè­ кàòàкëèçìàìè­ –­ Пåðâîé­ è­ Вòîðîé

ìèðîâыìè­âîéíàìè.­

Â­îбîèх­ñëóчàÿх­â­îсíîâå­фîðìèðîâàíèя­åâðîпåéскèх

сèсòåì­кîíсòèòуцèîííîгî­ кîíòðîëя­ëåæàëà­фèëîсîфèя

îбåспåчåíèя­îбùåсòâåííîé­сòàбèëьíîсòè­è­пðåäупðåæ-

äåíèя­âîçìîæíых­сîцèàëьíых­кàòàкëèçìîâ.­Эòèì­ òàêжå

бûëè­ îбóñëîâëåíû­ íåîбхîäèìîñòь­ âíåäðåíèÿ­ ñèñòåì

àбñòðàêòíîãî­è­ïðåâåíòèâíîãî­êîíñòèòóöèîííîãî­êîíòðîëÿ.

Ñуäåбíыé­ кîíсòèòуцèîííыé­ кîíòðîëь,­ буäучè

сòåðæíåâыì­ эëåìåíòîì­ сèсòåìы­ кîíсòèòуцèîííîгî

кîíòðîëя,­ сòàë­ кàчåсòâåííî­ íîâыì­ яâëåíèåì,­ гàðàíòè-

ðуюùèì­äèíàìèчíую­сòàбèëьíîсòь­îбùåсòâåííîгî­ðàç-

âèòèя­ пîсðåäсòâîì­ гàðàíòèðîâàíèя­ âåðхîâåíсòâà

Кîíсòèòуцèè.Нå­êîëåбëÿñь,­ìîжíî­êîíñòàòèðîâàòь,­чòî­îñî-

бåííî­пîсëå­Вòîðîé­ìèðîâîé­âîéíы­åâðîпåéскèå­сòðàíы

èíèцèèðîâàëè­ âíåäðåíèå­ кàчåсòâåííî­ íîâîé­ сèсòåìы

укðåпëåíèя­èììуííîé­сèсòåìы­îбùåсòâåííîгî­îðгàíèç-

ìà.­Рàзâèòèÿ­ â­ эòîì­ íàïðàâëåíèè­ ïðîäîëжàюòñÿ­ è­ â­ íàшè

äíè.

Оòâåò­íà­âòîðîé­âîпðîс­íå­îäíîçíàчåí,­òàê­êàê­ñèòóà-

öèÿ­ â­ðàзëèчíûх­ñòðàíàх­ðàзíàÿ.­Кîíцåпòуàëьíыé­пîäхîä

çàкëючàåòся­ â­ òîì,­ чòîбы­ бåçупðåчíî­ äåéсòâîâàëî­ òî

îсíîâíîå­пðàâèëî­кîíсòèòуцèîííîé­àðхèòåкòуðы,­кîгäà

â­ сîсòàâëяюùåé­ сòåðæåíь­ Осíîâíîгî­ Зàкîíà­ цåпîчкå

фуíкцèя-èíсòèòуò-пîëíîìîчèå­îбåспåчèâàåòся­íåîбхî-

äèìàя­ è­ äîсòàòîчíàя­ гàðìîíèя. Ãðàôèчåñêè­ эòî­ ìîжíî

ïðåäñòàâèòь­â­ñëåäóющåì­âèäå:

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ­·­4(62)`13 Из­ìàòåðèàëîâ­Рèжñêîé­ìåжäóíàðîäíîé êîíôåðåíöèè
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Èспîëíèòåëьíàя
âëàсòь

Ñуäåбíàя­âëàсòьЗàкîíîäàòåëьíàя
âëàсòь

Â­ êîíêðåòíîì­ ñëóчàå­ äëÿ­ ïîëíîöåííîãî­ îñóщåñòâëåíèÿ
ôóíêöèè­ ãàðàíòèðîâàíèÿ­ âåðхîâåíñòâà­ Êîíñòèòóöèè­ â­ ïðå-
äóñìîòðåííîì­Êîíñòèòóöèåé­ïîðÿäêå­äîëжåí­бûòь­ñôîðìè-
ðîâàí­òàêîé­èíñòèòóò­ñóäåбíîãî­êîíñòèòóöèîííîãî­êîíòðîëÿ,
êîòîðûé,­ â­ ïåðâóю­ îчåðåäь,­ èìåë­ бû­ âñå­ íåîбхîäèìûå­ è
äîñòàòîчíûå­ ïîëíîìîчèÿ­ äëÿ­ эôôåêòèâíîãî­ è­ äèíàìèчíîãî
îбåñïåчåíèÿ­ðåàëèзàöèè­ñâîåé­ôóíêöèè.

О­чåì­сâèäåòåëьсòâуåò­ìåæäуíàðîäíыé­îпыò?­
С­эòîé­ òîчêè­ зðåíèÿ­ âñå­ ñòðàíû­ìîжíî­ðàзäåëèòь­ íà­òðè

гðуппы,­èñхîäÿ­èз­êðóãà­êîíñòèòóöèîííûх­ïîëíîìîчèé­êîíñòè-
òóöèîííûх­ñóäîâ,­ñîñòàâà­ñóбъåêòîâ­îбðàщåíèÿ­â­ñóä­è­ïðîöåñ-
ñóàëьíûх­îñîбåííîñòåé­êîíñòèòóöèîííîãî­ñóäîïðîèзâîäñòâà.

К­ пåðâîé­ гðуппå­ ìîæíî­ пðèчèсëèòь­ òå­ сòðàíы,­ â
кîòîðых­кîíсòèòуцèîííыå­пðåäпîсыëкè­гàðàíòèðîâàíèя
âåðхîâåíсòâà­Кîíсòèòуцèè­яâëяюòся­íàèбîëåå­пîëíыìè
è­äåéсòâåííыìè.­Â­эòèх­ ñòðàíàх­ êîíñòèòóöèîííûå­ñóäû,­ â
чàñòíîñòè,­óïîëíîìîчåíû:­

- îöåíèâàòь­êîíñòèòóöèîííîñòь­ïðàâîâûх­àêòîâ;
- ðàзðåшàòь­ ñïîðû­ ïî­ âîïðîñó­ êîíñòèòóöèîííûх­ ïîëíî-
ìîчèé;

- ãàðàíòèðîâàòь­ïîëíîöåííóю­ðåàëèзàöèю­ïðàâà­чåëîâå-
êà­íà­êîíñòèòóöèîííîå­ïðàâîñóäèå1.

Пðè­ íàëèчèè­ ïîäîбíûх­ ïîëíîìîчèé­ êðàéíå­шèðîê­ òàêжå
êðóã­ñóбъåêòîâ­îбðàщåíèÿ­â­Êîíñòèòóöèîííûé­Сóä­è­âíåäðåíà
ïîëíîöåííàÿ­ñèñòåìà­èíäèâèäóàëьíîé­êîíñòèòóöèîííîé­жàëî-

ПРОСТРАНСТÂО­ÊОНСТИТУЦИОННОÃО­ÊОНТРОЛЯ
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Ñëåäуюùèé­кðуг­âîïðîñîâ­ êàñàåòñÿ­ðåшåíèé­íà­ зàêî-
íîäàòåëьíîì­óðîâíå,­êîòîðûå­â­äîïîëíåíèå­ê­êîíñòèòóöèîí-
íûì­ íîðìàì­ óñòàíàâëèâàюò­ чåòêèå­ ïðîöåññóàëьíûå­ ïðî-
öåäóðû­ è­ ãàðàíòèðóюò­ äååñïîñîбíîñòь­ êîíñòèòóöèîííûх
ñóäîâ.­ Оïûò­ ðàзëèчíûх­ ñòðàí­ òàêжå­ ñâèäåòåëьñòâóåò,­ чòî
зäåñь­ â­ хîäå­ èñòîðèчåñêîé­ эâîëюöèè­ åñòь­ ïîëîжèòåëьíàÿ
äèíàìèêà.­ Пðèìåðîì­ ìîжåò­ ñëóжèòь­ îïûò­ ìíîãèх­ ñòðàí,­ â
òîì­ чèñëå­ Аðìåíèè.­ Я­ íå­ бóäó­ âäàâàòьñÿ­ â­ äåòàëè,­ îòìåчó
òîëьêî,­ чòî­ òóò­ îсíîâíîé­ пðèíцèп,­ пî­ íàшåìу­ ìíåíèю,
çàкëючàåòся­ â­ сëåäуюùåì:­ пðîцåссуàëьíыå­ îсíîâы
äåяòåëьíîсòè­ кîíсòèòуцèîííых­суäîâ­íå­ìîгуò­пðåпяò-
сòâîâàòь­ эффåкòèâíîìу­ è­ сèсòåìíîìу­ îсуùåсòâëåíèю
èх­фуíкцèîíàëьíых­пîëíîìîчèé.­Зàêîíîäàòåëьíîå­ðàзâè-
òèå­â­íàшåé­ñòðàíå­ïðîèñхîäèò­èìåííî­ïî­эòîé­ëîãèêå.­

Ê­эòîé­òåìå­бîëåå­äåòàëьíî­ìîжíî­âåðíóòьñÿ,­åñëè­бóäóò
ñîîòâåòñòâóющèå­âîïðîñû.­

С­ óчåòîì­ òðåбîâàíèé­ ðåãëàìåíòà­ â­ ðàìêàх­ ñâîåãî
âûñòóïëåíèÿ­ хîòåëîñь­ бû­ îбðàòèòь­ Âàшå­ âíèìàíèå­ åщå­ íà
îäíó­ïðîбëåìó,­ïðîäèêòîâàííóю­âûзîâàìè­íîâîãî­òûñÿчåëå-
òèÿ.­Пî­ íàшåìу­ гëубîкîìу­ убåæäåíèю,­ суùåсòâуюùèå
сèсòåìы­суäåбíîгî­кîíсòèòуцèîííîгî­кîíòðîëя­пîчòè­âî
âсåх­сòðàíàх­íå­íàхîäяòся­â­íåîбхîäèìîé­è­äîсòàòîчíîé
гàðìîíèè­с­äðугèìè­сèсòåìàìè­кîíсòèòуцèîííîгî­кîíò-
ðîëя. Эòî­êàñàåòñÿ­êàê­îðãàíîâ­зàêîíîäàòåëьíîé,­èñïîëíè-
òåëьíîé,­òàê­è­ñóäåбíîé­âëàñòè.­Íåò­íåîбхîäèìîé­сèсòåì-
íîсòè­кîíсòèòуцèîííîгî­кîíòðîëя­â­цåëîì. Еñòåñòâåííî,
чòî­ â­ ðàзíûх­ ñòðàíàх­ ñèòóàöèè­ îòëèчàюòñÿ,­ îäíàêî­ íè­ â
îäíîé­сòðàíå­íà­кîíсòèòуцèîííîì­уðîâíå­фуíкцèîíàëь-
íыìè­è­èíсòèòуцèîíàëьíыìè­ðåшåíèяìè­íå­îбåспåчåíî
сòàбèëьíîå­ гàðàíòèðîâàíèå­ âåðхîâåíсòâà­ Кîíсòèòуцèè
пîсðåäсòâîì­ íåпðåðыâíîгî­ кîíсòèòуцèîííîгî­ ìîíèòî-
ðèíгà. Нå­ãàðàíòèðîâàíî­òàêжå­ïðåîäîëåíèå­ðàзîбщåííîñ-
òè­ìåжäó­Êîíñòèòóöèåé­è­ðåàëьíûì­êîíñòèòóöèîíàëèзìîì.

Эòà­ ïðîбëåìà­ òðåбóåò­ â­ ïåðâóю­îчåðåäь­ êîíñòèòóöèîí-
íûх­ðåшåíèé.­Пîэòîìó­íåîбхîäèìî,­чòîбû:­
1. Рàìêè­ ïîëíîìîчèé­ Êîíñòèòóöèîííîãî­ Сóäà­ бûëè­ êîí-

êðåòèзèðîâàíû­íà­êîíñòèòóöèîííîì­óðîâíå,­èìåÿ­â­âèäó
òðè­âûшåóïîìÿíóòûå­ãðóïïû­ïîëíîìîчèé­Сóäà.

2. Нà­ êîíñòèòóöèîííîì­ óðîâíå­ бûë­ зàêðåïëåí­ ïîðÿäîê
ôîðìèðîâàíèÿ­Êîíñòèòóöèîííîãî­Сóäà.

бû.­ Êëàññèчåñêèì­ ïðèìåðîì­ эòîé­ ãðóïïû­ ìîжåò­ ñëóжèòь,
íàïðèìåð,­Фåäåðàëьíûé­Êîíñòèòóöèîííûé­Сóä­Ãåðìàíèè.

Кî­âòîðîé­гðуппå­ìîæíî­îòíåсòè­âсå­òå­сòðàíы,­гäå
îäíà­ èç­ òðåх­ укàçàííых­ гðупп­ пîëíîìîчèé­ îòсуòсòâуåò
èëè­íåпîëíîцåííà.

К­òðåòьåé­гðуппå­îòíîсяòся­òå­сòðàíы,­гäå­пðè­íàëè-
чèè­ èíсòèòуòà­ суäåбíîгî­ кîíсòèòуцèîííîгî­ кîíòðîëя
îбà­эòè­пîëíîìîчèя­îòсуòсòâуюò­èëè­íåпîëíîцåííы.

Общàÿ­ôèëîñîôèÿ­ñâîäèòñÿ­ê­òîìó,­чòî­äëя­îсуùåсòâëå-
íèя­íåçàâèсèìîгî­è­эффåкòèâíîгî­кîíсòèòуцèîííîгî­пðà-
âîсуäèя­íà­кîíсòèòуцèîííîì­уðîâíå­äîëæåí­быòь­ðåшåí
âîпðîс­ гàðìîíèçàцèè­пîëíîìîчèé,­фуíкцèé­è­пðîцåссу-
àëьíых­íàчàë­бåспðåпяòсòâåííîé­è­эффåкòèâíîé­äåяòåëь-
íîсòè­ суäà. Нà­ êîíñòèòóöèîííîì­ óðîâíå­ ðåшàюòñÿ­ âîïðîñû
ôóíêöèîíàëьíîé­è­èíñòèòóöèîíàëьíîé­íåзàâèñèìîñòè­êîíñòè-
òóöèîííîãî­ ñóäà.­Всå­ сòðàíы,­ кîòîðыå­ ìîæíî­ âкëючèòь­ â
пåðåчèсëåííую­âòîðую­èëè­òðåòью­гðуппу­с­учåòîì­пðèí-
цèпèàëьíых­ кðèòåðèåâ­ пðàâîâîгî­ гîсуäàðсòâà­ с­ эòîé
çàäàчåé­äîëæíыì­îбðàçîì­íå­спðàâèëèсь.­Пðèâåäåííыå
цèфðы­сâèäåòåëьсòâуюò,­чòî­бîëåå­60%­кîíсòèòуцèîííых
суäîâ­ìèðà­âхîäяò­èìåííî­âî­âòîðую­è­òðåòью­гðуппу.
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ëÿ­ òðåбóåò­ íîâîãî­ êàчåñòâà­ êîíñòèòóöèîííûх­ ðåôîðì­ è
ñîâåðшåííî­íîâûх­ïîäхîäîâ.­Дëя­кàæäîé­сòðàíы­гàðàíòè-
ðîâàíèå­âåðхîâåíсòâà­кîíсòèòуцèè­äîëæíî­сòàòь­пåðâî-
îчåðåäíыì­ пðèîðèòåòîì. Тîëьêî­ òàêèì­ ïóòåì­ âîзìîжíî
ïðåîäîëåòь­ ñðàщåíèå­ ïîëèòèчåñêîãî,­ эêîíîìèчåñêîãî­ è
àäìèíèñòðàòèâíîãî­ïîòåíöèàëîâ,­ãàðàíòèðîâàòь­чåòêîå­ðàз-
äåëåíèå­ âëàñòåé­ è­ âåðхîâåíñòâî­ ïðàâà,­ ñäåëàòь­ жåëàåìîå
ñòàíîâëåíèå­ ïðàâîâîãî­ ãîñóäàðñòâà­ âîзìîжíûì,­ îбåспå-
чèòь­ äèíàìèчíîå­ è­ гàðìîíèчíîå­ ðàçâèòèå­ îбùåсòâåí-
íîé­ æèçíè,­ усòàíîâèòь­ пðèîðèòåò­ кîíсòèòуцèîííîгî
пðàâà­íàä­òåкуùåé­пîëèòèчåскîé­цåëåсîîбðàçíîсòью.

Ê­àêòóàëьíîñòè­è­âñåñòîðîííåìó­ðåшåíèю­эòîé­ïðîбëåìû
ìû­îбðàòèëèñь­â­àíàëèзå,­ïðåäñòàâëåííîì­â­ðàìêàх­íåäàâíî
âûшåäшåé­â­ñâåò­êîëëåêòèâíîé­ìîíîãðàôèè­“Êîíñòèòóöèîíà-
ëèзì­íîâîãî­ òûñÿчåëåòèÿ:­ïàðàäèãìû­ðåàëьíîñòè­è­âûзîâû”,
ïîэòîìó­ îãðàíèчóñь­ эòèì­ è­ åщå­ ðàз­ ïîäчåðêíó,­ чòî­ бåз­ îñó-
щåñòâëåíèÿ­ íåïðåðûâíîãî­ è­ ïîñòîÿííîãî­ ìîíèòîðèíãà­ êîí-
ñòèòóöèîíàëèзìà­â­ñòðàíå­êîíñòèòóöèîííûé­êîíòðîëь­â­íîâîì
òûñÿчåëåòèè­íå­ìîжåò­бûòь­жèзíåñïîñîбíûì.

Сïàñèбî­зà­âíèìàíèå

G. Harutyunyan 
President of the Constitutional Court 

of the Republic of Armenia
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function,­legal­and­institutional­guarantees­of­indepen-
dent,­ impartial­ and­ effective­ implementation­ of­ the
powers­ of­ the­ Constitutional­ Court­ and­ international
practice­of­ the­constitutional­ justice­concerning­avail-
ability­of­effective­systems­of­the­constitutional­review
and­necessity­of­radical­reforms.

3. Нà­êîíñòèòóöèîííîì­óðîâíå­ãàðàíòèðîâàëîñь­îбåñïåчå-
íèå­èñïîëíåíèÿ­ïîñòàíîâëåíèé­Êîíñòèòóöèîííîãî­Сóäà.
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ðåàëèзàöèè­ ïîëíîìîчèÿ­ ïî­ ñîбëюäåíèю­ Êîíñòèòóöèè,
ãàðìîíèзèðóÿ­åãî­ñ­òðåбîâàíèåì­ãàðàíòèðîâàíèÿ­âåðхî-
âåíñòâà­Êîíñòèòóöèè.

5. Бûëà­ êîíêðåòèзèðîâàíà­ðîëь­îðãàíîâ­ зàêîíîäàòåëьíîé
è­èñïîëíèòåëьíîé­âëàñòè­â­âîïðîñàх­êîíñòèòóöèîííîãî
êîíòðîëÿ­è­íàäзîðà.

6. Нà­óðîâíå­êîíñòèòóöèîííûх­ðåшåíèé­бûë­ïðåäóñìîòðåí
òàêîé­ êðóã­ ñóбъåêòîâ,­ ïðàâîìîчíûх­ îбðàщàòьñÿ­ â
Êîíñòèòóöèîííûé­ Сóä,­ чòîбû­ íå­ ïðåïÿòñòâîâàòь­ ðåà-
ëèзàöèè­êîíñòèòóöèîííîé­ôóíêöèè­Сóäà.­Эòî,­â­чàñòíî-
ñòè,­ ïðåäïîëàãàåò­ óêîðåíåíèå­ èíñòèòóòà­ ïîëíîöåííîé
êîíñòèòóöèîííîé­жàëîбû.

7. Счèòàåì,­ чòî­ ïîëîжèòåëьíûì­ ÿâëÿåòñÿ­ îïûò­ òàêжå­ òåх
ñòðàí,­ãäå­ïî­èòîãàì­êàжäîãî­ãîäà­Êîíñòèòóöèîííûé­Сóä
îöåíèâàåò­ñîñòîÿíèå­êîíñòèòóöèîííîé­зàêîííîñòè­â­ñòðà-
íå­è­ïóбëèêóåò­ïîëíûé­îòчåò.­Пîñëåäíèé­â­ñèëó­êîíñòèòó-
öèîííîãî­ïîëîжåíèÿ­äîëжåí­ñòàòь­ïðåäìåòîì­îбñóжäåíèÿ
ðàзëèчíûìè­ îðãàíàìè­ âëàñòè­ è­ â­ ðàìêàх­ èх­ ïîëíîìîчèé
äîëжíû­бûòь­ïðåäïðèíÿòû­шàãè­ïî­óêðåïëåíèю­êîíñòèòó-
öèîííîé­ зàêîííîñòè­ â­ ñòðàíå.­ Оòâåòñòâåííûì­ â­ äàííîì
âîïðîñå­äîëжåí­бûòь­Ãëàâà­ãîñóäàðñòâà.­Еãî­âàжíîé­êîí-
ñòèòóöèîííîé­îбÿзàííîñòью­äîëжåí­ñòàòь­òàêжå­ìîíèòî-
ðèíã­ ñîñòîÿíèÿ­ êîíñòèòóöèîíàëèзìà­ â­ ñòðàíå­ ïîñðåä-
ñòâîì­ïîñòîÿííîé­êîíñòèòóöèîííîé­äèàãíîñòèêè.­
Нàшè­èññëåäîâàíèÿ­ñâèäåòåëьñòâóюò,­ чòî­пîкà­åùå­íè­â

îäíîé­сòðàíå­íå­укîðåíèëàсь­пîäîбíàя­цåëîсòíàя­è­íåпðå-
ðыâíî­äåéсòâуюùàя­сèсòåìà. Â­îòäåëьíûх­ñòðàíàх­ïðîбåë­â
ñèñòåìíûх­ðåшåíèÿх­âîñïîëíÿåòñÿ­ïîñðåäñòâîì­âûñîêîé­ïðà-
âîâîé­è­ïîëèòèчåñêîé­êóëьòóðû­è­ñôîðìèðîâàâшèхñÿ­òðàäèöèé,
îäíàêî­эòîãî,­íåñìîòðÿ­íà­âñю­èх­âàжíîñòь,­åщå­íå­äîñòàòîчíî
äëÿ­ïîëíîãî­ðàзðåшåíèÿ­ïðîбëåìû­â­ñîîòâåòñòâèè­ñ­âûзîâàìè
ñîâðåìåííîñòè.­ Кîíсòèòуцèîííыå­ ðåшåíèя­ пîсëåäíèх
äåсяòèëåòèé,­пðîèсхîäяùèå­èçìåíåíèя­скîðåå­âсåгî­сîç-
äàëè­òàк­íàçыâàåìыé­“эффåкò­çàпëàòы”,­чåì­äàëè­пîëíîå
è­сèсòåìíîå­ðåшåíèå­пðîбëåìы.

Â­ íîâîì­ òûñÿчåëåòèè­ âíåäðåíèå­ âñåîбъåìëющèх­ è
эôôåêòèâíî­äåéñòâóющèх­ñèñòåì­êîíñòèòóöèîííîãî­êîíòðî-
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Constitutional­Court­cannot­ itself­ initiate­proceedings;­as­a­rule,
the­ proceedings­ before­ the­ Constitutional­ Court­ are­ based­ on
(restricted­to)­the­corresponding­application­lodged­by­a­special,
duly­qualified­(privileged)­constitutional­ institution­(the­so-called
legitimate­petitioners).­

The­initiation­of­constitutional­review­proceedings­on­the­ini-
tiative­of­the­Constitutional­Court­(ex officio)­is­quite­rare.­It­may
most­often­be­traced­to­some­of­the­constitutional­review­systems
of­Eastern­Europe;­further,­it­is­strictly­preserved­in­Croatia­and­in
Slovenia1,­elsewhere­ex officio proceedings­are­not­as­frequent.
The­Austrian­Constitutional­Court,­for­example,­may­on­its­own­ini-
tiative­begin­proceedings­of­the­constitutional­review­of­a­statute
or­a­regulation­only­ if­ it­ refers­to­a­pre-judicial­question­ in­some
proceeding­ before­ the­ respective­ Constitutional­ Court.­ All­ the
above­cases­may­be­ referred­ to­as­objective­ forms­of­constitu-
tional­review.­

On­the­other­hand,­some­constitutional­review­systems­also
allow­for­a­private­individual's­access­to­the­Constitutional­Court
(concerning­abstract­as­well­as­concrete­review,­based­on­a­con-
stitutional­complaint,­or­on­a­popular­complaint­(actio popularis)
or­on­other­forms­of­constitutional­rights'­protection.­This­involves
the­so-called­subjective­constitutional­review,­the­violation­of­indi-
vidual­ rights­ and­ the­ protection­ of­ individual­ rights­ against­ the
State­(in­particular­against­the­legislature).­In­the­countries­with­a
diffuse­ constitutional­ review­ and­ in­ some­ countries­ with­ a­ con-
centrated­constitutional­review,­the­individual­citizen­is­offered­the
possibility­ of­ requesting­ the­ constitutional­ review­ of­ statutes,
administrative­ measures­ or­ judgments­ in­ special­ proceedings.
Only­after­the­complaint­has­been­lodged­with­the­Constitutional
Court­ do­ proceedings­ begin.­ Even­ then,­ as­ a­ rule,­ the­ com-
plainant­may­withdraw­their­complaint­ in­order­to­thereby­termi-
nate­the­respective­proceedings.­­

The­ individual's­ standing­ as­ complainant­ before­ the
Constitutional­Court­has­been­influenced­by­extensive­interpreta-
tion­of­provisions­relating­to­the­constitutional­complaint,­as­well
as­by­ever­more­extensive­interpretation­of­provisions­relating­to
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Individual­complaint­as­a­domestic­
remedy­to­be­exhausted­or­effective­
within­the­meaning­of­the­ECHR.­

Comparative­and­Slovenian­­Aspect

ABSTRACT: In­some­systems­the­individual's­access­to­con-
stitutional­courts­has­become­so­widespread­that­it­may­threaten
the­functional­capacity­of­the­constitutional­court.­With­a­growth­in
the­ number­ of­ constitutional­ complaints,­ efficiency­ may
decrease.­Therefore,­the­national­legislature­is­trying­to­find­some
way­ for­ the­ constitutional­ court­ to­ eliminate­ less­ important­ or
hopeless­ proceedings.­ Nevertheless,­ individuals­ should­ have
opportunities­ to­ apply­ for­ the­ protection­ of­ their­ constitutional
rights­ in­ the­ form­ of­ individual­ (constitutional)­ complaint­ which
can­be­considered­as­an­effective­“interface”­between­the­nation-
al­ and­ ECHR­ human­ rights­ protection.­ Additionally,­ a­ broader
(national)­individual­access­to­the­Constitutional­Court­stimulates
the­democratisation­of­ the­ legal­order­which­ individuals­have­an
opportunity­to­initiate­a­direct­and­immediate­control­over­the­leg-
islative,­executive­and­judicial­state­powers.

A)­Comparative­Aspect

1. The Individual as an Applicant before the
Constitutional Court 

Proceedings­before­the­Constitutional­Court­have­the­nature
of­proposed­proceedings­(juridiccion voluntaria).­In­principle,­the
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1­ ­Para. 2 of Article 15 of the Croatian Constitutional Court Act or in
Article 39, Article 58 and Para. 4 of Article 61 of the Slovenian
Constitutional Court Act. 
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constitutional­ review­of­disputed­acts.­Generally,­ the­ indictment
refers­ to­ individual­ acts­ (all­ administrative­ and­ judicial­ acts),­ in
contrast­ to­ the­ popular­ complaint­ (actio popularis),­ although­ it
may­also­indirectly­or­even­directly­refer­to­a­statute.­

Is­constitutional­appeal­a­right?­The­Slovenian­Constitutional
Court­has­taken­the­view­that­it­is­an­institute­of­judicial­proceed-
ings,­or­a­special­legal­remedy5.­

The­constitutional­complaint­ is­not­an­entirely­new­ institute;
its­forerunner­may­be­found­in­the­Aragon­law­of­the­13th­to­16th
Century6;­and­in­Germany­from­the­15th­Century­onwards7;­while
Switzerland­introduced­a­special­constitutional­complaint8 in­the
Constitution of 1874 and­in­the­Statutes of­1874­and­1893.­Austria
introduced­the­constitutional­complaint­from­1868­(exercised­by
the­ Reichsgericht –­ Article­ 3­ of­ the­ Constitutional Law on the

Reichsgericht of­ 21­December­ 1867).­ Liechtenstein­ introduced
the­ constitutional­ complaint­ by­ Para.1­ of­ Article­ 104­ of­ the
Constitution of­1921­as­well­­as­by­Article­23­of­the State Court Act

of­ 1925.­ Bavaria­ regulated­ the­ constitutional­ complaint­ by­ the
Constitutional Charter of­26­May­1818,­the­Constitutional Charter

of­14­August­1919­as­well­as­by­ the State Court Act of­11­June
1920.

The­constitutional­complaint­is­very­common­in­the­systems
of­constitutional/judicial­review.­It­is­most­widespread­in­Europe­in
a­broader­or­in­a­limited­form,­regarding­abstract­and/or­concrete
constitutional­ review9.­ In­ Germany,­ the­ constitutional­ complaint
appears­on­the­federal­and­on­provincial­levels10.­

concrete­review2.­In­some­systems­the­individual's­access­to­con-
stitutional­ courts­ has­ become­ so­ widespread­ that­ it­ already
threatens­ the­ functional­ capacity­ of­ the­ Constitutional­ Court3.
Therefore,­the­legislature­is­trying­to­find­some­way­for­constitu-
tional­courts­to­eliminate­less­important­or­hopeless­proceedings
(e.g.­ the­ restriction­ of­ abstract­ reviews­ by­ standing­ require-
ments).­ All­ these­ proceedings­ envisage­ the­ condition­ that­ the
complainant­must­be­affected­by­a­certain­measure­taken­by­the
public­authority.­With­a­growth­in­the­number­of­complaints,­effi-
ciency­ decreases.­ Nevertheless,­ citizens­ should­ have­ many
opportunities­ to­ apply­ for­ the­ protection­ of­ their­ constitutional
rights4.­­

2. Bodies Empowered for Human Rights Protection and 
the Forms of such Proceedings 

The­complaint­of­an­affected­individual­whose­constitutional
rights­are­claimed­to­have­been­violated­is­generally­the­basis­for
appropriate­proceedings­of­protection­in­which­the­protection­of
rights­by­the­Constitutional­Court­is­only­one­of­a­number­of­legal
remedies­for­protection.­Even­the­bodies­intended­to­provide­pro-
tection­are­different,­depending­on­the­particular­system.

3. The Constitutional Complaint and its Extent in the 
World 

A­constitutional­complaint­is­a­specific­subsidiary­legal­reme-
dy­against­the­violation­of­constitutional­rights,­primarily­by­indi-
vidual­ acts­ of­ government­ bodies­which­ enables­ a­ subject­who
believes­ that­ their­ rights­ have­ been­ affected­ to­ have­ their­ case
heard­and­a­decision­ issued­by­a­Court­authorised­ to­provide­a
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5­­Ruling No. U-I-71/94 of 6 October 1994, OdlUS III, 109.
6­­In the form of recurso de agravios, firme de derecho, manifestacion de

personas.
7­­­Incorporated in the institution Reichskammergericht of 1495, envisaged

in the famous constitutional text, Paulskirchenverfassung, of 1849, and
in Bavaria it was provided for in the Constitutions of 1808, 1818, 1919
and 1946.

8­­­Staatliche Verfassungsbeschwerde.
9­­Albania, Andorra, Austria, Croatia, the Czech Republic, Cyprus,  the

FYROM, Germany, Hungary, Latvia, Liechtenstein (1992), Malta,
Montenegro, Poland, Portugal, Russia, Serbia, Slovakia, Slovenia,
Spain, Switzerland-Supreme Court, Ukraine, Georgia, Armenia.

1­0­The federal constitutional complaint is the responsibility of the Federal
Constitutional Court, the provincial constitutional complaint is the
responsibility of certain Provincial Constitutional Courts: Bavaria,
Berlin, Hessen and Saarland.

2­­Greece, Italy, Switzerland, the USA.
3­­­Germany, Slovenia.
4­­­France is a specific exception among these systems, as private individ-

uals have no full access to the Constitutional Council, except with ref-
erence to elections. In France, the protection of individual rights is,
however, the responsibility of the National Council acting on the basis
of a complaint against administrative acts.
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it­should­be­possible­to­exclude­the­standing­of­the­appellant­as­a
precondition­for­the­popular­complaint­(actio popularis),­ individ-
ual­systems­do­require­ it15,­such­ that­ for­both­ the­constitutional
and­the­popular­complaint­(actio popularis),­ the­standing­or­ the
personal­effect­on­an­individual­works­as­a­corrective­with­the­aim
to­ prevent­ the­ abuse­ and­ overburdening­ of­ the­ Constitutional
Court­or­other­constitutional/judicial­ review­body.­ In­both­cases
the­same­aim­may­be­pursued­through­the­introduction­of­a­filing
fee.­ It­ is,­ however,­ characteristic­ that­ in­practice­ the­number­of
constitutional­ complaints­ is­ increasing­ everywhere.­ Therefore,
many­constitutional­courts­have­adapted­the­organization­of­their
work­following­this­trend­either­in­the­form­of­specialised­individ-
ual­chambers­for­constitutional­complaints16 or­by­narrower­units
of­ the­Constitutional­Court­ (chambers,­sub-chambers)17 issuing
decisions­on­constitutional­complaints.­­

4. The Fundamentals of the Constitutional Complaint 

The­following­are­the­elements­of­the­system­of­the­constitu-
tional­complaint:­

-­the­preliminary­selection­of­complaints­(the­integration­of­fil-
ters­into­proceedings).­This­is­most­highly­developed­in­the
German­system­with­the­intent­to­sift­out­potentially­unsuc-
cessful­complaints,­and­as­such­the­space­for­maneuver­of
the­Constitutional­Court­in­rejecting­a­frivolous­complaint­is
extended.­This,­in­fact,­involves­the­narrowing­of­the­consti-
tutional­ complaint­ as­ a­ legal­ remedy­ in­ principle­ open­ to
everybody.­One­general­problem­of­constitutional­courts­ is
how­to­separate­the­wheat­from­the­chaff­and­at­ the­same
time­ secure­ the­ efficient­ protection­ of­ human­ rights­ in­ a
democratic­system.­In­addition,­in­certain­systems­the­pro-
posals­ for­ introducing­ the­ constitutional­ complaint­ are
recent;­some­tend­to­introduce­prior­selection­systems;­on
the­other­hand,­certain­systems­tend­towards­the­abolition
of­this­legal­institution;

In­addition­to­Europe,­some­Asian­systems­recognise­a­consti-
tutional­complaint­in­a­broader­or­in­a­limited­form11.­It­should­also
be­ noted­ that­ other­ Arabian­ countries,­ if­ they­ recognise­ judicial
review­at­all,­have­in­the­main­adopted­the­French­system­of­the­pre-
ventive­ review­ of­ rules­ following­ the­ model­ of­ the­ French
Constitutional­Council­of­1958,­which­does­not­recognise­the­right­of
the­individual­to­the­full­direct­access­to­specific­constitutional/judi-
cial­review­bodies.­In­Africa­some­countries­recognise­the­constitu-
tional­complaint12.­The­only­example­of­constitutional­complaint­ in
Central­and­South­America­is­the­Brazilian­mandado de injuncao, i.e.
an­ individual­ complaint­ in­ case­ of­ negligence­ by­ the­ legislature
(under­ the­ jurisdiction­ of­ the­Brazilian­Supreme­Court)­ unless­we
also­count­ the­Colombian­accion de tutela (the­ jurisdiction­of­ the
Constitutional­Court),­usually­considered­to­be­a­subsidiary­amparo.­

The­particularity­of­individual­systems­is­that­they­recognise­a
cumulating­ of­ forms,­ the­ popular­ and­ the­ constitutional­ com-
plaint13.­The­two­forms­may­compete­in­their­functions.­The­ratio-
nale­ for­both­forms­ is­ the­protection­of­constitutional­rights:­ the
popular­complaint­(actio popularis)­in­public­and­the­constitution-
al­complaint­in­the­private­interest.­In­both­cases­the­plaintiff­is­an
individual.­As­a­rule,­the­subject­disputed­is­different:­the­popular
complaint­ (actio popularis)­ refers­ to­ general­ acts­ and­ constitu-
tional­ complaints­ refer­ to­ individual­ acts14.­ The­ standing­ of­ the
plaintiff­or­that­the­remedy­might­have­a­personal­effect­upon­the
plaintiff­is­a­precondition­for­a­constitutional­complaint.­Although
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15­the FYROM, Slovenia.
16­ e.g. the German Federal Constitutional Court and the Spanish

Constitutional Court.
17­e.g. in the Czech Republic, Slovenia.

11Azerbaijan, Georgia (under the jurisdiction of the Constitutional
Court), Kyrghyzia (under the jurisdiction of the Constitutional
Chamber of the Supreme Court), Mongolia (under the jurisdiction of
the Constitutional Court since the Constitution of 1992), Papua-New
Guinea (under the jurisdiction of the Supreme Court), South Korea
(under the jurisdiction of the Constitutional Court since the
Constitution of 1987), Taiwan (under the jurisdiction of the Supreme
Court); the Constitutional Courts of Member states of the Russian
Federation (Adigea, Baskiria, Buryatia, Dagestan, the Kabardino-
Balkar Republic, Karelia, Koma).

12­Benin (Constitutional Court), Cape Verde (the Supreme Court of
Justice), Mauritius (the Supreme Court), Senegal (the Constitutional
Council) and Sudan (the Supreme Court).

13­Bavaria, Brazil, Colombia, Croatia, partially the Czech Republic, the
FYROM, Hungary, Liechtenstein, Malta, Montenegro, Serbia, Slovenia.

14­Except for the possibility of indirectly impugning a statute in Serbia,
Montenegro, Slovenia and Spain, and the direct impugning of a statute
in Germany.
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-­those­entitled­to­lodge­a­constitutional­complaint­are­gener-
ally­ individuals­but­ in­Austria,­Germany,­Spain,­Switzerland,
Serbia­ and­Montenegro,­ legal­ entities­ explicitly­may­ do­ so
also,­while­in­the­Croatian­system­legal­entities­are­explicitly
excluded­as­a­potential­appellant;­in­some­systems,­the­com-
plaint­may­be­ lodged­by­the­Ombudsman­(Spain,­Slovenia,
Serbia)­ or­ by­ the­ public­ prosecutor­ (Spain,­ Portugal).­ In
some­systems­the­Constitutional­Court­ is­not­bound­by­ the
petition­and­may­exceptionally­ex officio extend­the­proceed-
ings­ to­ the­general­ act­ if­ in­ a­ concrete­case­ ­ is­ concerned
(Slovenia,­ Germany,­ Austria,­ Liechtenstein,­ similar­ in­ the
Czech­Republic,­Spain,­Croatia­and­Macedonia).

-­the­standing,­or­the­personal­effect­the­remedy­might­have
upon­the­plaintiff­is­a­mandatory­element,­although­in­most
systems­the­concept­of­standing­is­fairly­loosely­defined;­

-­ the­prior­exhaustion­of­ legal­ remedies­ is­an­essential­pre-
condition,­but­with­exceptions­when­the­Constitutional­Court
may­ deal­ with­ a­ case­ irrespective­ of­ the­ fulfillment­ of­ this
condition­(Germany,­Slovenia,­Switzerland);­

-­the­time­limit­for­lodging­an­application­ranges­from­20­days
to­three­months­with­an­average­of­one­month­from­the­day
of­receipt­or­delivery­of­the­final,­legally­binding­(individual)
judgment­or­decision­or­act­of­the­State­administration;­

-­ the­ contents­ of­ applications­ are­ prescribed­ in­ detail­ in­ a
majority­of­systems:­in­written­form,­sometimes­with­the­lan-
guage­ explicitly­ stated­ (Germany,­ Austria),­ along­ with­ the
particular­country,­ the­disputed­act,­and­a­definition­of­ the
violation­of­the­relevant­constitutional­right,­etc.;­

-­ a­majority­ of­ systems­ (but­ not­ the­ systems­of­Middle­ and
Eastern­ Europe)­ envisage­ the­ issuing­ of­ a­ temporary
restraining­order­(injunction)­or­ruling­(of­the­Constitutional
Court)­i.e.­an­order­temporarily­suspending­the­implementa-
tion­of­the­disputed­act­until­the­adoption­of­a­final­decision;­

-­in­some­systems­the­payment­of­the­costs­of­the­proceed-
ings­ is­explicitly­ foreseen­ in­cases­of­ frivolous­applications
(Germany,­Slovenia,­Austria,­Portugal,­Spain,­Switzerland);­

-­the­effects­of­the­decision:­the­Constitutional­Court­is­limit-
ed­ to­ decide­ on­ constitutional­matters,­ on­ the­ violation­ of
constitutional­rights.­However,­if­a­violation­is­found,­a­deci-

-­ protection­ through­ the­ constitutional­ complaint­ generally
refers­to­constitutional­rights­and­freedoms,­and­the­circle­of
rights­protected­by­the­constitutional­complaint­is­less­specif-
ically­ defined­ in­ individual­ systems­ (e.g.­ Slovenia,­ Croatia,
Serbia­and­Montenegro,­where­"all"­constitutionally­guaran-
teed­fundamental­rights­are­supposed­to­be­protected),­while
other­ systems­mostly­ define­ the­ (narrow)­ the­ circle­ of­ pro-
tected­constitutional­rights18.­­Special­forms­of­constitutional
complaint­may­also­protect­special­categories­of­rights19;­

-­as­a­rule,­acts­disputed­by­the­constitutional­complaint­refer
to­individual­acts,­with­some­exceptions20;­

22 23

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ­·­4(62)`13

18­See also Klucka, J., Suitable Rights for Constitutional Complaints,
Report on the Workshop on the "Functioning of the Constitutional
Court of the Republic of Latvia", Riga, Latvia, 3-4 July 1997, Offprint.

19­ In Germany, Albania, Austria, Estonia, Liechtenstein, Slovakia,
Switzerland, Hungary, Slovenia and in the Czech Republic municipal-
ities are entitled, in order to protect self-government, to file a "com-
munal" constitutional complaint (Germany recognises the "commu-
nal" constitutional complaint on a federal level and on a provincial
level in the provinces of Wuerttemberg and North Westphalia). The
German system also recognises a special constitutional complaint by an
individual in relation to constitutional conditions for the nationalisation
of land (Sozialisierung) in the province of Rheinland-Pfalz. A special
form of constitutional complaint exists in Spain: there, the institute of
the citizens' legislative initiative is also protected by constitutional
complaint.

20­In Switzerland, Cyprus and Austria a constitutional complaint can
impugn only an administrative act, while in Germany, it can impugn
acts of all levels (including a statute, also in case of omissions); in
Spain, Slovenia, Serbia and Montenegro a statute may also be an indi-
rect subject of a constitutional complaint; legislative negligence may be
directly impugned by a constitutional complaint in Brazil, and also in
the practice of the German Federal Constitutional Court and the
Bavarian Constitutional Court. In Monaco the constitutional complaint
is limited only to statutes. In addition, also newly introduced form of
the constitutional complaint which were introduced in Hungary,
Turkey, Latvia, Russia, Tadjikistan, Baskhiria, Buryatia, Dagestan, the
Kabardino-Balkar Republic, Karelia, Komi  and Poland are oriented to
the general acts (so called unreal constitutional complaint).  However,
in case of violation of their human rights the Ukrainian petitioner may
apply for the official interpretation by the Constitutional Court. In the
last period there are some efforts relating to the introduction of the con-
stitutional complaint (see: Lapinskas, Kęstutis. The perspectives of
individual constitutional complaint in Lithuania. Strasbourg: European
commission for democracy through law (Venice Commission), Batumi,
Georgia, 2008. CDL-JU(2008)004. URL: 
http://www.venice.coe.int/docs/2008/CDL-JU(2008)004-e.asp.
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sion­may­have­a­ cassatory­effect­which­ is,­ as­ a­ rule;­ inter

partes (and­erga omnes in­a­case­in­which­the­subject-mat-
ter­ of­ the­ decision­ is­ a­ legislative­ act).­ The­ Constitutional
Court­here­retains­the­position­of­the­highest­judicial­author-
ity.­ These­ Courts­ can­ be­ referred­ to­ as­ the­ "high­ ranking
courts­of­cassation",­because­Constitutional­Courts­review-
ing­ the­decisions­of­ordinary­courts­act­ in­ fact­as­ the­ third
and­the­fourth­instance.­Although­the­Constitutional­Court­is
not­a­court­of­full­jurisdiction,­in­specific­cases­it­is­the­only
competent­court­to­judge­whether­a­ordinary­court­has­vio-
lated­the­constitutional­rights­of­the­plaintiff.­ It­ involves­the
review­of­micro-constitutionality,­perhaps­the­review­of­ the
implementation­of­a­law,­which,­however,­is­a­deviation­from
the­ original­ function­ of­ the­ Constitutional­ Court.
Constitutional­complaint­cases­raise­sensitive­questions­on
defining­constitutional­limits.­In­any­case,­the­Constitutional
Court­in­its­activities­is­limited­strictly­to­questions­of­consti-
tutional­ law.­ The­ Slovenian­ system­ is­ specific­ in­ that­ the
Constitutional­Court­may,­under­specified­conditions,­make
a­final­decision­on­constitutional­rights­or­fundamental­free-
doms­ themselves­ (Para.­ 1­ of­ Article­ 60­ of­ the­ Slovenian

Constitutional Court  Act,­Official­Gazette­RS,­No.­15/94).­

The­ protection­ of­ fundamental­ rights­ and­ freedoms­ is­ an
important­function­of­a­majority­of­constitutional­courts,­irrespec-
tive­of­whether­ they­perform­the­ function­of­constitutional­ judg-
ment­in­the­negative­or­positive­sense.­Whenever­a­Constitutional
Court­has­ the­ function­of­a­ "negative­ legislature",­constitutional
review­ is­ strongest­ precisely­ in­ the­ field­ of­ fundamental­ rights.
Even­ in­ other­ fields­ (the­ concretisation­ of­ State-organisational
and­ economic­ constitutional­ principles)­ in­ which­ the­ legislature
has­the­primary­role­even­in­principle,­constitutional­courts­insure
that­fundamental­rights­are­protected.­Precisely­in­the­field­of­the
protection­of­rights,­the­Constitutional­Court­also­has­the­function
of­ a­ substitute­ "Constitution-maker"­ (the­ "positive­ function"),
which­ means­ that­ in­ specific­ cases­ constitutional­ courts­ even
supplement­constitutional­provisions.
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B)­Slovenia­-­Applicants­Before­the­
Constitutional­Court

1. Legal Interest Before the Constitutional Court

The­following­applicants­may­ initiate­constitutional­review­in
the­given­cases:

Abstract­ review:­anyone­ (Art.­ 162­ (2),­Constitution; Art.­ 24,
Constitutional Court Act).

Abstract­ review:­ the­ National­ Assembly,­ one­ third­ of­ the
deputies­ of­ the­ National­ Assembly,­ the­ National­ Council,­ the
Government,­(Art.­23.a¸(1),­Constitutional Court Act).

Concrete­ review­ (regarding­ its­ incidenter­proceedings):­ the
Courts­ (Art.­ 23,­Constitutional Court Act),­ the­ ombudsman­ for
human­rights­if­he­deems­that­a­regulation­or­general­act­issued
for­ the­ exercise­ of­ public­ authority­ inadmissibly­ interferes­ with
human­rights­or­fundamental­freedoms;­the­information­commis-
sioner,­provided­that­a­question­of­constitutionality­or­legality­aris-
es­in­connection­with­a­procedure­he­is­conducting;­the­Bank­of
Slovenia­or­the­Court­of­Audit,­provided­that­a­question­of­consti-
tutionality­or­ legality­arises­ in­connection­with­a­procedure­ they
are­conducting;­the­State­Attorney­General,­provided­that­a­ques-
tion­of­constitutionality­arises­in­connection­with­a­case­the­State
Prosecutor's­Office­is­conducting;­representative­bodies­of­local
communities,­provided­that­the­constitutional­position­or­consti-
tutional­rights­of­a­local­community­are­interfered­with;­represen-
tative­associations­of­local­communities,­provided­that­the­rights
of­ local­ communities­ are­ threatened;­ national­ representative
trade­unions­for­an­individual­activity­or­profession,­provided­that
the­ rights­ of­workers­ are­ threatened;Art.­ 23.a(1),­Constitutional

Court Act).
Preventative­review­of­treaties:­the­President­of­the­Republic,

the­ Government­ or­ one­ third­ of­ the­ deputies­ of­ the­ National
Assembly­(Art.­160­(2),­Constitution; Art.­70,­Constitutional Court

Act).
Constitutional­complaint:­any­natural­person­(as­well­as

a­ legal­ entity),­ the­ Ombudsman­ (Arts.­ 160,­ 161,­ 162,
Constitution,­Art.­50,­Constitutional Court Act).
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Constitution; Art.­24,­Constitutional Court Act).­Additionally,­bod-
ies,­ specified­ in­ Art.­ 23.a­ of­ the­ Constitutional­ Court­ Act,­ may
request­ the­ abstract­ (National­ Assembly,­ one­ third­ of­ deputies,
National­Council,­Government)­or­concrete­constitutional­review
(Ombudsman,­ Information­ commissioner,­ Bank­ of­ Slovenia,
Court­ of­ Audit,­ State­ attorney­ general,­ representative­ body­ of
local­community,­representative­association­of­ local­community,
national­representative­trade­union­–­in­connection­with­the­con-
crete­case­ they­are­dealing­with).­These­bodies­do­not­need­ to
demonstrate­ their­ legal­ interest­ for­ commencing­ constitutional
review.

Concerning­ standing­ (legal­ interest)­ before­ the
Constitutional­Court,­the­Court­issued­many­decisions,­which­the
Court's­general­restrictive­method­of­treatment­and­acknowledg-
ment­of­the­mentioned­procedural­condition.­However,­a­detailed
overview­ of­ the­ constitutional­ case-law­ shows­ that­ the
Constitutional­Court­did­not­always­hold­on­consistently­its­earlier
decision­concerning­legal­interest.­Some­of­such­oscillations­can
be­ defined­ a­ unconsistence­ of­ the­ constitutional­ case-law,­ but
other­deviations­may­be­ results­of­ special­ circumstances­which
justify­a­different­treating­of­apparently­similar­cases21.­

From­ the­ definition­ of­ the­ legal­ interest­which­ derives­ from
Art.­24(2)­of­the­Constitutional Court Act and­from­its­concretiza-
tion­ in­practice­as­well,­ the­ following­elements­can­be­stressed:
the­ interest­ shall­ be­ legal­ (an­ encroachment­ upon­ someone's
rights,­legal­interests­and/or­legal­position­must­arise),­so­only­in
such­case­we­can­speak­about­ the­ legal­ interest;­moreover,­ the
interest­shall­belong­to­the­petitioner­itself,­accordingly,­we­speak
about­his/her­own­and­personal­legal­interest­–­the­petitioner­shall
demonstrate­his/her­legal­interest,­consequently­that­the­expect-
ed­decision­ taken­by­ the­Constitutional­Court­would­ have­ influ-
ence­on­his/her­legal­position;­and­what­is­of­the­highest­impor-
tance,­the­enchroachment­upon­the­petitioner's­own­and­person-
al­ rights,­ legal­ interest­ and/or­ the­ legal­ position­must­ be­ direct
and­concrete.­If­at­least­one­of­the­mentioned­elements­is­not­pre-
sent,­then­the­procedural­presumption­of­the­legal­interest­is­not
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Disputes­on­powers:­the­aggrieved­authorities­(Art.­61­(1)(2),
Constitutional Court Act),­anyone­(Art.­61(3),­Constitutional Court

Act).
Impeachment:­ the­ National­ Assembly­ (Arts.­ 109­ and­ 119,

Constitution,­Art.­63­(1),­Constitutional Court Act).
Unconstitutional­ acts­ and­ activities­ of­ political­ parties:­ any-

one­by­means­of­the­popular­complaint­(actio popularis)­or­legiti-
mate­subjects­by­a­request­for­an­abstract­review­-­legitimate­sub-
jects­under­­Art.­23.a­of­the­Constitutional Court Act,­(Art.­68­(1)
of­the­Constitutional Court Act).

Confirmation­ of­ deputies'­ terms­ of­ office:­ affected­ candi-
dates­ or­ representatives­ of­ the­ lists­ of­ candidates­ (Art.­ 69­ (1),
Constitutional Court Act;­ Art.­ 8­ (1)­ of­ the­Deputies­ Act,­ Official
Gazette­RS,­No.­48/92).

Confirmation­ of­ terms­ of­ office­ of­ the­ members­ of­ the
National­ Council:­ affected­ candidates­ (Art.­ 50­ (3),­ National

Council Act,­Official­Gazette­RS,­No.­44/92).
Complaint­ of­ local­ self-government­ authorities­ concerning

constitutional­ position­ and­ rights­ of­ local­ communities­ (Art.­ 91,
Local Self-Government Act,­Nos.­72/93­with­amendments).

Conditions­ for­ the­ establishment­ of­ a­ municipality­ or­ a
change­in­its­territory:­government,­any­deputy,­at­least­5000­vot-
ers,­municipal­council­(Art.­14.a(3),­Local­Self-Government­Act).

Dissolution­a­municipal­council­–­dismission­a­mayor:­munic-
ipal­council,­mayor­(Art.­90.c(4),­Local­Self-Government­Act).

Constitutionality­ and­ legality­ of­ a­ request­ to­ call­ a­ referen-
dum:­municipal­council­(Art.­47.a(2),­Local­Self-Government­Act).

Review­the­constitutionality­of­consequences­due­to­the­sus-
pension­ of­ the­ implementation­ or­ adoption­ of­ a­ law:­ National
Assembly­(Art.­21,­Referendum­and­People's­Initiative­Act).

decision­not­to­call­a­constitutional­amendment­referendum:
at­ least­ thirty­ deputies­ (Art.­ 5.č,­ Referendum­ and­ People's
Initiative­­Act).

Confirmation­of­elected­Slovenian­members­of­the­European
Parliament:­affected­candidates­(Art.­23­(1),­Election­of­Slovenian
Members­to­the­European­Parliament­Act).

Anyone­(a­natural­person­and/or­a­legal­entity)­who­demon-
strate­ legal­ interest­may­ request­ the­ individual­ initiation­ of­ pro-
ceedings­ before­ the­ Constitutional­ Court­ (Art.­ 162(2),
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tiated­also­by­a­request­submitted­by­national­representative­trade
unions­ for­ an­ individual­ activity­ or­ profession,­ provided­ that­ the
rights­of­workers­are­ threatened­(in­contrast­ to­ the­petion­which
shall­be­discussed­and/or­proved­by­ the­Constitutional­Court).­ If
the­petitioner­ is­not­a­such­ trade­union,­ the­Constitutional­Court
discusses­and/or­proves­its­request­like­a­petition­what­means­that
such­trade­union­shall­demonstrate­its­legal­interest.­

The­ Constitutional­ Court­ made­ an­ exception­ also­ in­ some
cases­concerning­associations­and/or­some­other­unions­of­citi-
zens,­however­only­then­when­such­associations­or­other­unions
were­established­with­the­aim­to­assert­interests­and/or­rights­of
their­members.­

The­stability­of­ the­constitutional­ case-law­has­been­conse-
quently­accentuating­the­necessity­of­the­restrictive­interpretation
of­the­legal­interest,­because­of­the­basic­role­of­the­legal­interes:
to­restrict­the­access­to­the­Constitutional­Court.­Such­restrictive
aim­has­been­in­the­own­nature­of­the­legal­interst.­Therefore,­the
legal­interest­means­a­barrier­due­to­which­the­petition­can­not­be
considered­ as­ a­ popular­ complaint­ (actio popularis).­ Bearing­ in
mind­the­increasing­overburdening­of­the­Constitutional­Court­by
(individual)­ petitions­ and­ paralelly­ by­ (individual)­ constitutional
complaints,­ the­ restrictive­ interpretation­of­ the­ legal­ interest­can
be­well­founded.­However,­on­the­other­hand,­it­is­no­permissible
to­prevent­individual­petitions­(popular­complaints)­by­such­inter-
pretation­of­the­legal­interest,­that­in­a­concrete­situation­nobody
would­be­able­to­demonstrate­it.­It­is­an­essential­question­where­is
the­ extreme­ point­ of­ such­ restrictive­ interpretation­ of­ the­ legal
interest.­Furthermore,­it­is­a­question,­where­is­the­extreme­point
of­the­gradual­limitation­of­the­access­to­the­Constitutional­Court22.­

2.  Ordinary Courts as Applicants

2.1 Preliminary Issues - Plea of Unconstitutionality

The­Constitutional­Court­provides­concrete­review­of­provisions
when­requested­by­the­ordinary­Courts­if­a­question­relating­to­con-

present­ in­whole­and­ the­Constitutional­Court­would­ in­principle
reject­such­petition.­

Regarding­ individual­ petitioners,­ the­ Constitutional­ Court
examines­ at­ first,­ if­ the­ eventual­ decision­ in­ merito­ would­ may
have­ any­ effect­ on­ the­ petitioner­ at­ all­ (Art.­ 24(1)(2),
Constitutional Court Act),­Constitutional Court Act).­On­the­con-
trary,­ in­rule­state­and­other­bodies­disputing­regulations­before
the­ Constitutional­ Court­ do­ not­ have­ to­ demonstrate­ any­ legal
interest­(Art.­23.a,­Constitutional Court Act).­However,­state­bod-
ies­ and­ other­ similar­ bodies­ as­ ­ applicants­ may­ not­ submit­ a
request­to­initiate­the­procedure­for­the­review­of­the­constitution-
ality­or­legality­of­regulations­and­general­acts­issued­for­the­exer-
cise­ of­ public­ authority­ which­ they­ themselves­ adopted­ (Art.
23.a(2),­Constitutional Court Act)..­­

First­of­all,­ the­state­bodies­don't­have­any­ legal­ interest­ to
dispute­legal­provisions­regulating­their­powers.­Also­any­eventu-
al­unsuitable­or­even­an­illegal­regulation­of­issue­regarding­activ-
ities­or­powers­of­the­particular­state­body­as­a­petitioner,­doesn't
indicate­any­encroachment­upon­ its­ rights,­ legal­ interests­or­ its
legal­position.­State­bodies­don't­have­any­ legal­ interest­ to­dis-
pute­the­procedure­for­implementation­of­their­powers.­They­are
not­entitled­to­dispute­legal­provisions­which­directly­encroach­on
the­legal­position­of­individuals­who's­­rights­are­an­object­of­the
decision-making­of­such­body;­only­the­affected­individuals­may
demonstrate­ their­ legal­ interest­ for­ disputing­ of­ the­mentioned
provision­from­their­own.­

The­state­and­other­similar­bodies­can­dispute­only­legal­pro-
visions­ which­ encroach­ on­ their­ own­ legal­ position­ when­ they
exercise­their­role­of­the­state­body.­The­same­principle­shall­be
implemented­for­the­subjects­of­public­law.­

In­all­cases­concerning­the­state­and­other­similar­bodies­or
the­individual­members­of­the­state­bodies­and/or­the­individuals
-­executors­of­ the­body''s­role,­a­general­principle­shall­be­con-
sidered­ that­ the­ legal­ interest­would­ be­ taken­ as­ been­ demon-
strated­if­it­is­direct­and­concrete.­

However,­the­Constitutional­Court­made­an­exception­in­case
of­petitions­of­trade­unions.­Under­Art.­23.a­(1)(11)­the­procedure
for­ the­ review­of­ the­constitutionality­or­ legality­of­ regulations­or
general­acts­issued­for­the­exercise­of­public­authority­can­be­ini-
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If­ the­ Supreme­Court­ deems­ a­ law­ or­ part­ thereof­ which­ it
should­ apply­ to­ be­ unconstitutional,­ it­ stays­ proceedings­ in­ all
cases­in­which­it­should­apply­such­law­or­part­thereof­in­deciding
on­legal­remedies­and­by­a­request­initiates­proceedings­for­the
review­of­its­constitutionality­(Art.­23(2),­Constitutional Court Act).

If­by­a­ request­ the­Supreme­Court­ initiates­proceedings­ for
the­review­of­the­constitutionality­of­a­law­or­part­thereof,­a­court
which­should­apply­such­law­or­part­thereof­in­deciding­may­stay
proceedings­ until­ the­ final­ decision­ of­ the­ Constitutional­ Court
without­having­to­initiate­proceedings­for­the­review­of­the­consti-
tutionality­of­such­law­or­part­thereof­by­a­separate­request­(Art.
23(3),­Constitutional Court Act).

The­parties­before­any­ordinary­court­cannot­affect­such­pro-
ceedings­since­the­ordinary­courts­are­obliged,­as­an­official­duty
according­to­the­Constitution,­when­they­raise­a­question­of­ the
constitutionality­ of­ the­ regulations­ they­ are­ applying­ to­ stay­ the
proceedings­ and­ refer­ the­ case­ to­ review­ by­ the­ Constitutional
Court.

It­clearly­follows­from­Art.­156­of­the­Constitution­and­Art.­23
of­the­Constitutional Court Act that­the­court­(e.g.­within­civil­pro-
ceedings)­is­not­obliged­to­stay­the­proceedings­and­request­the
review­of­the­constitutionality­of­statute­when­any­of­the­parties­to
the­proceedings­requests­so.­­Pursuant­to­the­cited­provisions­of
the­Constitution­and­the­Constitutional Court Act,­ it­proceeds­ in
such­a­manner­only­when­it­itself­has­doubts­about­the­conformi-
ty­with­the­Constitution­of­the­statute­it­should­apply23.

If­the­court­believes­that­the­statute­it­should­apply­is­uncon-
stitutional­it­must,­according­to­Art.­156­of­the­Constitution,­stay
its­ proceedings,­ commence­ proceedings­ before­ the
Constitutional­Court­and­continue­the­proceedings­after­the­deci-
sion­on­the­conformity­of­the­statute­with­the­Constitution.­ ­That
was­the­situation­in­cases­on­which­the­Constitutional­Court­has
decided­so­far­upon­the­proposal­of­the­(ordinary)­court24.­­In­all
the­cited­cases,­on­which­the­Constitutional­Court­already­decid-

stitutionality­or­legality­arises­during­the­proceedings­they­are­con-
ducting­(Art.­156,­Constitution,­Art.­23,­Constitutional Court Act).

The­ courts­ are­ obliged­ to­ put­ the­ question.­ Art.­ 156­ of­ the
Constitution provides­that­if­a­court­deciding­some­matter­deems
a­law­that­ it­should­apply­to­be­unconstitutional,­ it­must­stay­the
proceedings­ and­ initiate­ proceedings­ before­ the­ Constitutional
Court.­­The­proceedings­in­the­court­may­be­continued­after­the
Constitutional­Court­has­issued­its­decision.­­

Additionally,­the­Constitution­especially­provides­for­the­judi-
cial­ review­ of­ the­ acts­ and­ decisions­ of­ all­ State­ administrative
bodies­ (Art.­120­ (3),­Constitution).­The­Constitution­determines
as­well­ that­ courts­ of­ competent­ jurisdiction­ are­ empowered­ to
decide­ upon­ the­ legal­ validity­ of­ the­ decisions­ of­ State­ bodies,
local­government­bodies­and­statutory­authorities­made­ in­ rela-
tion­to­administrative­disputes­and­concerning­the­rights,­obliga-
tions­ and­ legal­ entitlements­ of­ individuals­ or­ organizations­ (Art.
157,­ Constitution).­ This­ means­ that­ all­ final­ ­ individual­ acts­ of
administrative­ bodies­ (those­ which­ may­ not­ be­ charged­ by­ an
appeal)­are­brought­under­judicial­review.­In­cases­where­all­legal
remedies­have­been­exhausted­but­the­constitutional­rights­of­an
individual­have­allegedly­been­be­violated,­it­is­possible­to­lodge­a
constitutional­complaint­before­the­Constitutional­Court­(Art.­160
(1)­(6),­Constitution,­Arts.­50­to­60,­Constitutional Court Act).­This
means­ that­ the­ constitutional­ review­ of­ general­ administrative
acts­ may­ not­ be­ exercised­ by­ ordinary­ courts,­ but­ by­ the
Constitutional­ Court,­ which­ may­ abrogate­ or­ annul­ unconstitu-
tional­ or­ illegal­ general­ administrative­ acts­ (Art.­ 59­ (1),
Constitutional Court Act).

Since­the­Slovenian­system­is­a­system­of­concentrated­con-
stitutional­ review,­ the­ordinary­Courts­ cannot­ exercise­ constitu-
tional­ review­ while­ deciding­ concrete­ (incidenter)­ proceedings.
The­ordinary­Court­must­ interrupt­the­proceedings­and­propose
the­ review­ of­ the­ constitutionality­ of­ the­ statute­ before­ the
Constitutional­Court­(Art.­156,­Constitution,­Art.­23,­Constitutional

Court Act).­The­ordinary­Court­may­continue­the­proceedings­only
after­the­Constitutional­Court­has­reviewed­the­constitutionality­of
the­ respective­ statute­ (hence­ the­ Slovenian­ regulation,­ too,
adopted­the­principle­that­a­statute­can­only­be­eliminated­from
the­legal­system­by­the­Constitutional­Court).
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court's­motion­ is­subject­ to­revision­by­ the­Constitutional­Court.
Dealing­in­details­with­this­subject­would­call­for­more­time­-­let­us,
at­this­occasion,­only­mention­that­in­several­cases­interpretation
of­the­challenged­provision­made­by­the­Constitutional­Court­dif-
fered­from­the­one­made­by­the­referring­court­-­which­could­suf-
fice­to­remove­the­doubt­about­constitutionality­and­contribute­to
the­solution­of­an­individual­dispute­as­well.­It­need­not­be­men-
tioned­ that­ decisions­ in­ these­ procedures­ have­ the­ same­ erga
omnes­effects­as­any­decision­brought­in­the­field­of­abstract­con-
trol.­ The­ decision­ is­ published­ in­ the­ Official­ Gazette­ and­ its
effects­spread­beyond­the­case­that­triggered­the­constitutional
dispute.­It­is­interesting­that­ordinary­courts­relatively­infrequent-
ly­use­this­possibility26.­­

3.­Screening

There­ is­ no­ a­ screening­ procedure­ which­ allows­ the
Constitutional­Court­to­limit­the­number­of­cases­or­to­speed­up
the­hearing­of­ those­cases­ (nonsuit,­quick­ reply,­demurrer,­ evi-
dent­answered.

The­Slovenian­Constitutional­Court­has­no­power­to­limit­the
number­ of­ cases­ it­ is­ about­ to­ adjudicate.­ ­ Nowhere­ in­ the
Constitution­ and­ the­ Constitutional Court Act have­ been­ such
powers­vested­in­the­Constitutional­Court.­­Thus,­following­the­old
tradition­ of­ continental­ courts,­ in­ abstract-review­ proceedings
before­ the­ Constitutional­ Court­ what­ applies­ is­ the­ principle­ of
legality,­which­means­that­the­Constitutional­Court­must­reach­a
decision­on­every­case­submitted­ to­ it­provided­ that­ the­proce-
dural­requirements­are­fulfilled.­­

ed,­ the­ Supreme­ Court­ stayed­ the­ proceedings­ on­ a­ suit­ filed
within­the­judicial­review­of­administrative­decisions,­that­is,­in­the
phase­ in­which­ there­was­ no­ final­ decision­ reached­ yet.­ ­ In­ the
opinion­of­certain­petitioners,­in­particular­the­finality­of­a­decision
in­connection­with­which­ they­commence­proceedings­prevents
the­effects­of­possible­annulment­of­the­challenged­statutory­pro-
visions.­ ­The­Constitutional­Court,­however,­has­not­ so­ far­con-
firmed­such­a­position.­­Regarding­these­questions­and­the­func-
tion­of­the­Supreme­Court­as­the­highest­State­court­for­providing
uniform­ case-law­ (Art.­ 127(1),­ Constitution),­ the­ Constitutional
Court­held­in­case­No.­U-I-273/98­of­1­July­1999­(Official­Gazette
RS,­­No.­60/99,­DecCC­VIII,­169,­see­also­www.us-rs.si)­that­the
requirements­for­commencing­proceedings­determined­in­Art.­23
of­ the­Constitutional Court Act were­ fulfilled­ although­ the­ pro-
ceedings­in­the­concrete­case­were­not­stayed.­

2.2 Exception of Unconstitutionality

An­interesting­aspect­of­relations­between­the­Constitutional
Court­and­ordinary­courts­ is­established­through­the­mentioned
provision­of­Art.­156­of­the­Constitution,­which­reads:­“In­the­event
that­a­court,­in­deciding­upon­any­matter,­concludes­that­a­statute
which­it­must­apply­is­unconstitutional,­it­must­stay­the­proceed-
ing­and­refer­the­issue­of­the­constitutional­validity­of­the­statute
to­ the­Constitutional­Court.­The­original­proceeding­ in­ the­court
may­only­be­continued­after­the­Constitutional­Court­has­handed
down­its­decision.”­ ­We­shall­hereafter­call­ this­proceeding­con-
crete­control25.­­This­provision­establishes­relations­between­ordi-
nary­courts­and­the­Constitutional­Court­in­two­aspects.­To­refer
an­issue­of­the­constitutionality­of­the­statute­to­the­Constitutional
Court,­the­ordinary­court­(judex a quo)­has,­first,­to­establish­the
meaning­of­ the­challenged­ (suspicious)­provision,­and,­second,
to­substantiate­its­unconstitutionality.­In­both­regards­the­ordinary
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25­We find it necessary to mention that in Slovenian legal literature all
procedures related to adjudication on the conformity of statutes (and
regulations) are named abstract control (obviously because in these
procedures abstract acts are checked) to be distinguished from consti-
tutional complaint (which, on the other side, is never called concrete
control, although the subject of scrutiny in these procedures are indi-
vidual and, as a rule, concrete acts). A term concrete control is not used
in Slovenian legal literature.

26­There is no clear answer as to what are the obligations of the ordinary
court if a question of unconstitutionality is raised by a party in a judi-
cial procedure. Does the court have to give some formal interim answer
or can it deal with the problem in the final decision. Do ordinary courts
at all even in a negative form have the power to deal with constitutional
issues? The question is of a small practical relevance, because any
party may always challenge any statutory provision directly before the
Constitutional Court - if only he or she demonstrates the provision to
be applied in his or her case interferes with his or her rights, legal inter-
est or legal position. An ordinary court would in such case stop, if not
formally stay, the procedure until the final decision of the
Constitutional Court.
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if­ this­ is­ absolutely­ necessary­ to­ resolve­ the­ case­ (Art.­ 30,
Constitutional Court Act).­If­the­Constitutional­Court,­while­decid-
ing­on­a­constitutional­complaint,­establishes­ that­a­given­abol-
ished­act­was­founded­on­an­unconstitutional­regulation­or­gen-
eral­act­issued­for­the­exercise­of­public­authority,­such­act­may
be­ set­ aside­ (ex tunc)­ or­ abrogated­ (ex­ nunc)­ (Art.­ 161­ (2),
Constitution,­ Art.­ 59­ (2),­ Constitutional Court Act).The
Constitutional­Court­shall­issue­a­decision­stating­which­authority
is­ competent­ and­may­ also­ abrogate,­ retroactively­ or­ prospec-
tively,­the­general­act,­or­the­general­act­for­the­exercise­of­public
powers­ whose­ unconstitutionality­ or­ illegality­ has­ been­ estab-
lished­(Art.­61­(4),­Constitutional Court Act).

5.­The­Slovenian­Constitutional­Complaint

5.1 History

With­ the­ introduction­ of­ the­ Constitutional­ Court­ by­ the
Constitution­of­1963,­the­then­Slovenian­Constitutional­Court­also
acquired­jurisdiction­over­the­protection­of­basic­rights­and­free-
doms.­ It­was­empowered­to­decide­on­the­protection­of­(at­ that
time­officially­ so­called)­ self-government­ rights­and­other­basic
freedoms­ and­ rights­ determined­ by­ the­ then­ Federal­ and­ con-
stituent­republic­Constitutions­if­these­were­violated­by­an­individ-
ual­act­or­deed­by­a­State­or­municipal­body­or­company­ if­ this
were­not­guaranteed­by­other­ judicial­protection­by­statute­(Art.
228.3­of­the­Constitution­of­the­SRS­of­1963­and­Arts.­36­to­40­of
the­ then­ Constitutional Court Act).­ The­ decision­ of­ the
Constitutional­Court­in­such­proceedings­had­a­cassatory­effect­in
the­case­of­an­established­violation­(an­annulment­or­invalidation
or­amendment­of­an­ individual­act,­and­ the­ removal­of­possible
consequences;­or­a­prohibition­on­the­continued­performance­of
an­ activity).­ The­ jurisdiction­ of­ the­ Constitutional­ Court­ was,
therefore,­subsidiary.­It­was­possible­to­initiate­such­proceedings
only­if,­ in­a­specific­case,­there­was­no­judicial­protection­envis-
aged,­or­if­all­other­legal­remedies­were­exhausted.

However,­in­practice­the­former­Constitutional­Court­rejected
such­ individual­ suits­ on­ the­ basis­ of­ a­ lack­ of­ jurisdiction,­ and

However,­in­a­certain­manner,­it­may­speed­up­the­hearing­of
certain­ cases.­ ­ This­ is­ determined­ in­ Art.­ 46­ of­ the­ Rules­ of
Procedure­of­the­Constitutional­Court­of­the­Republic­of­Slovenia
(Official­ Gazette­ RS,­ No.­ 86/07).­ ­ According­ to­ the­ Rules,­ the
Order­ of­ Precedence­ for­ adjudicating­ cases­ is­ as­ follows:­ “The
Constitutional­Court­shall­adjudicate­cases­as­a­rule­according­to
the­order­of­precedence­of­receiving­petitions,­except:

-­when­simpler­cases­are­at­issue­that­can­be­considered­and
adjudicated­ already­ in­ the­ phase­ of­ examination­ or­ in­ the
phase­of­preliminary­proceedings;
-­when­consideration­and­adjudication­according­to­the­order
of­precedence­are­prevented­by­the­ length­and­complexity
of­preliminary­proceedings­or­the­proceedings­for­consider-
ing­an­individual­case;
-­when­such­cases­are­at­issue­for­which­the­regulations­that
are­applied­on­the­basis­of­Art.­6­of­the­Constitutional Court

Act determine­that­the­Court­must­consider­and­adjudicate
them­rapidly;
-­ when­ the­ Constitutional Court Act or­ other­ regulations
determine­ a­ time­ limit­ by­ which­ the­ Constitutional­ Court
must­consider­a­case­and­decide­it;
-­when­the­decision­on­a­jurisdictional­dispute­is­at­issue;
-­ when­ the­ resolution­ of­ an­ important­ legal­ question­ is­ at
issue,­and­in­other­cases
-­when­the­Court­decides­so.”

4.­Scope­of­Referral­of­the­Constitutional­Court­–­
"ex officio"­Assessment

In­principle,­the­Constitutional­Court­is­limited­by­the­applica-
tion­regarding­its­contents.

However,­in­deciding­on­the­constitutionality­and­legality­of­a
regulation­ or­ a­ general­ act­ issued­ for­ the­ exercise­ of­ public
authority,­the­Constitutional­Court­is­entitled­to­assess­the­consti-
tutionality­ or­ legality­ of­ other­ provisions­ of­ the­ respective­ (or
other)­regulations­or­general­acts­issued­for­the­exercise­of­pub-
lic­authority­whose­constitutionality­or­legality­have­not­been­sub-
mitted­for­assessment,­if­such­proposals­are­mutually­related,­or
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slightly­increased.­In­this­respect­the­examples­of­the­concretisa-
tion­of­ the­Principle­of­Equality­before­ the­Law,­ the­Freedom­of
Work,­the­right­to­social­security,­and­the­right­to­legal­remedies,
are­of­special­significance.­Unfortunately,­most­of­these­decisions
taken­ by­ the­ Constitutional­ Court­ included­ little­ reasoning.­ The
reader­may­ be­ prevented­ from­comprehending­ all­ of­ the­ back-
ground­reasons­for­the­decision.

It­ was­ also­ characteristic­ of­ Slovenian­Constitutional­ Case-
Law­prior­to­1991­that,­in­comparison­with­Europe,­it­avoided­the
use­ of­ legal­ principles­ a­ great­ deal­ more,­ even­ those­ explicitly
included­in­the­text­of­the­Constitution­itself.­In­common­with­for-
eign­practice,­however,­the­Principle­of­Equality­greatly­predomi-
nated­among­otherwise­rarely­used­principles.­Decisions­consis-
tently­remained­within­­the­framework­of­legal­(formal)­argument
and­ no­ other­ value­ references­ were­ ever­ allowed:­ the
Constitutional­Court­respected­the­Principle­of­Self-Restraint­and
stuck­to­the­presumption­of­the­constitutionality­of­statutes.­

The­ new­ Constitution­ of­ the­ Republic­ of­ Slovenia­ of­ 1991,
along­with­the­catalogue­of­classical­basic­rights,­in­combination
with­the­newly­defined­powers­of­the­Constitutional­Court,­set­the
ground­for­the­ intensification­of­ its­role­ in­this­domain.­ It­ is­con-
sidered­that­the­Constitutional­Court­now­has­sufficient­space­for
such­activity.­The­Slovenian­Constitution­contains­adequate­defi-
nitions­ of­ rights­ which­ allow­ for­ professionally­ correct­ under-
standing­and­reasoning.­Almost­all­basic­rights­have­the­nature­of
legal­ principles­ and­ are­ thus­ open­ to­ such­ an­ extent­ that­ they
require­significant­further­concretisation­and­implementation28.­

The­ question­ as­ to­whether­ Slovenian­Constitutional­ Case-
Law­ from­ the­ period­ after­ the­ introduction­ of­ the­ 1991
Constitution,­ in­ its­ relations­ to­ basic­ rights­ and­ freedoms,­ has
adapted­to­or­is­more­in­line­with­foreign­constitutional­case-law,
can­be­answered­in­the­sense­that­Slovenian­Constitutional­Case-
Law­ comes­ close­ to­ foreign­ case-law­ in­ its­ approach­ to­ basic
rights.­The­number­of­examples­from­this­field­has­increased.

directed­ the­plaintiff­ to­proceedings­before­ the­ordinary­Courts.
Such­a­state­of­affairs­also­created­a­certain­negative­attitude­in
the­ Constitutional­ Court­ itself,­ since­ it­ knew­ in­ advance­ that­ it
would­ reject­such­suits­and­ thus­carry­out­a­never-ending­ task.
The­then­Constitutional­Court­itself­warned­that­in­relation­to­indi-
vidual­acts,­the­most­sensible­solution­would­be­for­decisions­to
be­transferred,­as­a­whole,­to­the­ordinary­Courts.­To­extend­pow-
ers­of­constitutional­courts­–­what­was­proposed­by­several­–­to
the­ constitutional­ review­ of­ individual­ acts­ of­ the­ administration
and­judiciary­would­be­no­possible­in­the­then­period­already­for­a
reason,­ that­ the­ then­ constitutional­ courts­ are­ supposed­ to­ be
substantially­ charged­ by­ the­ review­ of­more­ and­more­ broader
autonomus­regulations­and­due­to­the­rapid­changing­and­often
disharmonious­ and­ uncertain­ legal­ system27.­ The­ negatively
arranged­jurisdiction­of­the­Constitutional­Court­(whenever­other
legal­ protection­ was­ not­ provided)­ resulted­ in­ the­ fact­ that­ its
activities­in­this­field­showed­no­results,­although­this­activity­was
initiated­ precisely­ because­ of­ a­ complaint­ for­ the­ protection­ of
rights.­ However,­ the­ then­ system­ of­ the­ constitutional­ review
guaranteed­ throughout,­ the­ individual­ the­ right­of­popular­com-
plaint­-­petition­(actio popularis)­without­the­appellant­–­petition-
er­having­to­demonstrate­his/her­own­standing.

In­the­initial­period­of­the­activity­of­the­Constitutional­Court,
following­the­Constitution­of­1963,­the­protection­of­human­rights
and­ freedoms­ by­ the­ Constitutional­ Court­ made­ no­ intensive
progress.­Perhaps­this­was­due­to­an­insufficiently­specific­consti-
tutional­and­legal­basis,­one­that­would­provide­the­Constitutional
Court­with­enough­practical­standards­for­its­decision-making.­The
reason­perhaps­lay­in­the­whole­system,­which­was­not­in­favour­of
the­Constitutional­Court­protection­of­basic­rights.

The­Constitution­of­1974,­however,­removed­the­jurisdiction
of­the­Constitutional­Court­over­individual­constitutional­rights­and
freedoms,­ and­ attributed­ the­ protection­ of­ these­ rights­ to­ the
ordinary­ Courts.­ Nevertheless,­ in­ the­ second­ period­ of­ the
Constitutional­ Court's­ activity,­ from­ the­ Constitution­ of­ 1974­ till
the­Constitution­of­1991,­the­number­of­decisions­explicitly­relat-
ing­ to­ constitutionally­ protected­ human­ rights­ and­ freedoms,
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27­Deset let dela Ustavnega sodišča Slovenije, Dopisna delavska univerza
Ljubljana 1974, p. 55.

28­Citation from Pavčnik, Marijan, Verfassungsauslegung am Beispiel der
Grundrechte in der neuen slowenischen Verfassung, WGO Monatshefte
fuer Osteuropaeisches Recht, 35th yearbook 1993, Volume 6, 345-356.
See also  Pavčnik, Marijan, Understanding Basic (Human) Rights (On
the Example of the Constitution of the Republic of Slovenia), East
European Human Rights Review, Volume 2/1996, Number 1, 41-57.
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In­ the­ field­ of­ constitutional­ complaints­ the­ Constitutional
Court­adopts­a­two-step­procedure.­The­first­step­is­done­by­three
judicial­panels,­each­of­them­composed­of­three­judges:­a­panel
for­civil­cases,­a­panel­for­criminal­cases­and­a­panel­for­adminis-
trative­cases.­These­judicial­bodies­are­empowered­only­to­decide
on­admissibility­and­(manifest)­illfoundedness.­If­the­complaint­is
found­to­be­inadmissible­it­is­dismissed,­if­it­is­found­to­be­mani-
festly­ill­founded­it­is­not­accepted­and­only­if­it­passes­this­scruti-
ny,­the­complaint­is­accepted­(such­decision­can­only­be­brought
unanimously­by­the­members­of­the­panel,­or,­fifteen­days­follow-
ing­ the­dismissal­ or­ the­decision­of­manifest­ illfoundedness,­by
any­three­members­of­the­court)­and­submitted­­for­decision­mak-
ing­to­ the­plenary­session­(second­step­of­ the­procedure).­Only
after­the­complaint­passes­the­first­step­examination­successful-
ly,­the­adversary­procedure­is­established­by­giving­the­opposing
party­the­possibility­to­take­part­in­the­procedure.­At­this­stage­of
the­ procedure­ the­ body­ which­ issued­ the­ challenged­ decision
(typically­ the­Supreme­Court)­ is­always­given­ the­opportunity­ to
submit­its­views­and­explications.­The­Supreme­Court­rarely­avails
itself­of­ this­possibility­and­normally­does­not­ take­active­part­ in
the­procedure.­­As­a­rule,­the­complaint­is­decided­at­an­in­cam-
era­session,­and­only­exceptionally­at­a­public­hearing.­­­

The­ constitutional­ complaint­ is­ not­ a­ legal­ remedy­ which
would­empower­ the­Constitutional­Court­ to­consider­merely­ the
correctness­and­legality­of­legally­valid­court­decisions.­As­men-
tioned­ before,­ this­ would­ turn­ the­ Constitutional­ Court­ into­ the
court­ of­ last­ instance,­ which­ is­ not­ its­ constitutional­ role.­ The
Constitutional­ Court­ is­ only­ authorized­ to­ assess­ whether­ the
courts­have,­by­their­decisions,­violated­human­rights­and­funda-
mental­freedoms.­The­(panel­of­the)­Constitutional­Court­dismiss-
es­a­complaint­if­it­is­too­late­(60­days),­if­the­complainant­has­not
exhausted­ all­ ordinary­ and­ extraordinary­ legal­ remedies,­ if­ the
complainant­lacks­standing­(legal­interest)­or­if­the­constitutional
complaint­ is­ not­ complete­ (inadmissibility).­ The­ (panel­ of­ the)
Constitutional­ Court­ does­ not­ deal­ with­ the­ constitutional­ com-
plaint­ at­ all­ (according­ to­ the­ wording­ of­ Art.­ 55(2)­ of­ the
Constitutional Court Act the­Constitutional­Court­shall not accept

a constitutional complaint)­ if­ there­ is­ obviously­ no­ violation­ of
human­rights­and­basic­freedoms­(manifest­illfoundedness)­or,­if

From­then­on,­the­constitutional­complaint­no­longer­had­any
place­ in­ the­ system,­ until­ it­ was­ again­ reintroduced­ by­ the
Constitution­ of­ 1991.­ This­ specific­ legal­ remedy­ thus­ remained
combined­ with­ the­ previous­ system,­ i.e.,­ with­ the­ possibility­ of
lodging­a­popular­complaint­(actio popularis)­(Art.­162(2)­of­ the
Constitution­ of­ 1991;­ Art.­ 24­ of­ the­ Constitutional­ Court­ Act­ of
1994)­ with­ the­ Constitutional­ Court­ ­ -­ despite­ the­ individual­ as
petitioner­having­to­demonstrate­his/her­legal­interest­(standing)
-­which­in­effect­limits­the­procedural­presumption.­Accordingly,
an­individual­may­dispute­all­categories­of­(general)­act­by­lodg-
ing­ a­ constitutional­ or­ popular­ complaint­ (actio­ popularis)­ if
he/she­is­directly­aggrieved.

5.2 Basic

Although­the­power­of­the­Constitutional­Court­to­adjudicate­on
individual­ cases­ involving­ the­ alleged­ breaches­ of­ constitutional
human­ rights­ was­ envisaged­ already­ in­ the­ Constitution­ of­ 1991
(Art.­ 160(1)(6),­ Constitution),­ only­ the­ adoption­ of­ the
Constitutional­Court­Act­in­1994­made­the­procedure­operational.
The­institute­was­adopted­into­the­Slovenian­legal­system­under­the
influence­mainly­of­German­jurisprudence­-­and­in­framing­its­prac-
tical­ application­ the­Slovenian­Constitutional­Court­ systematically
consulted­comparative­European­jurisdictions.­One­of­the­most­dif-
ficult­tasks­was­to­establish­the­proper­scope­and­extent­of­this­new
legal­remedy:­to­ensure­effective­protection­of­human­rights­to­any
person­aggrieved­on­the­one­hand­and­to­avoid­the­danger­that­the
Constitutional­Court­becomes­the­last­(in­practice­fourth)­instance
court­within­the­range­of­ordinary­courts,­on­the­other­hand.­

It­ should­ be­ mentioned­ that­ in­ Slovenia­ the­ access­ to­ the
Constitutional­Court­for­the­individual­is­in­principle­widely­open:
there­are­no­limits­as­to­which­human­rights­may­serve­as­a­justi-
fication­to­lodge­a­constitutional­complaint­-­in­addition­to­all­the
rights­established­by­the­Constitution,­also­any­human­right­ laid
down­ in­ any­ ratified­ and­ published­ international­ document­may
give­rise­to­a­constitutional­complaint.­There­are­no­filing­fees­to
be­paid­by­the­complainant.­There­are­no­requirements­as­to­legal
representation:­applications­in forma pauperis are­widely­accept-
ed­without­reservations.
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have­ so­ far­ successfully­ pleaded­ for­ the­ protection­ of­ personal
liberty­ -­ related­ to­ the­arrest­and­preventive­detention­ (Art.­19),
the­ right­ to­ property­ (Art.­ 33,­Constitution),­ the­ right­ to­ privacy
(Art.­ 35,­ Constitution),­ the­ inviolability­ of­ dwellings­ (Art.­ 36,
Constitution)­ the­ freedom­ of­ expression­ (Art.­ 39,­ Constitution)
and­the­right­to­social­security­(Art.­50,­Constitution).­­­­

It­must­be­mentioned­ that­ in­examining­constitutional­com-
plaints­the­Constitutional­Court­applies­directly­also­provisions­of
the­ European­ Convention­ on­ Human­ Rights­ and­ interprets­ the
extent­of­constitutional­provisions­in­the­light­of­jurisprudence­of
the­European­Court­in­Strasbourg.

If­the­(plenary­session­of)­the­Constitutional­Court­finds­that
the­challenged­individual­act­breached­the­complainant's­consti-
tutionally­protected­human­right,­it­will­normally­reverse­the­chal-
lenged­decision­and­ remand­ it­ to­ the­Supreme­Court­or,­ as­ the
case­may­be,­to­some­other­court­or­administrative­body,­where
the­breach­occurred.­ If­ the­Constitutional­Court­establishes­that
the­challenged­act­was­based­on­an­unconstitutional­ statute­or
regulation,­it­may­in­an­incidental­procedure­quash­such­act­-­this
part­of­its­decision­having­an­erga omnes effect.

A­very­strong­power­in­relation­to­ordinary­courts­is­vested­in
the­ Constitutional­ Court­ through­ the­ provision­ of­ Art.­ 60­ of­ the
Constitutional Court Act,­which­gives­the­Court­the­power­to­make
a­final­decision­by­changing the­challenged­decision.­This­possi-
bility­is­a­very­strong­tool­in­the­hands­of­the­Constitutional­Court,
which­enables­it­to­impose­its­decision­as­final­in­cases­when­the
body­to­which­the­decision­was­remanded­would­be­reluctant­to
bring­ its­ decision­ in­ line­ with­ the­ Constitutional­ Court's­ views.
Some­ constitutions,­ for­ example­ the­ Croatian­ Constitution
enabled­the­Constitutional­Court­only­to­reverse­and­remand­the
decisions­ of­ the­ Supreme­ Court.­ In­ certain­ cases,­ (in­ Croatia
dealing­with­the­elections­of­judges)­the­Supreme­Court­would­not
follow­the­reasoning­of­the­Constitutional­Court,­which­caused­an
endless­circle­of­appeals.­The­situation­could­only­be­resolved­by
giving­ the­ Constitutional­ Court­ the reformatory power­ to­ finally
decide­ on­ the­ merits.­ The­ Constitutional­ Court­ of­ Bosnia­ and
Herzegovina­ achieved­ this­ power­ through­ rules­ of­ procedure
adopted­by­the­Court­itself.­­

Generally­it­can­be­said­that,­after­some­initial­hesitation,­the
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the­ decision­ cannot­ be­ expected­ to­ provide­ a­ solution­ to­ an
important­ legal­ question­ and­ if­ the­ violation­ of­ human­ rights­ or
basic­freedoms­did­not­have­any­important­consequences­for­the
complainant­(triviality).­Concept­of­triviality is­somehow­strange­to
European­ legal­culture.­Some­aspects­of­ the­concept­of­certio-
rari,­ applied­ by­ the­ US­ Supreme­ court­may­ be­ found­ in­ it.­ The
important­characteristic­of­this­ institution­ in­Slovenian­ legal­sys-
tem­ is­ that­also­ the­decision­of­non-acceptance­on­ this­ground
has­to­give­reasons.­This­is­why­the­Slovenian­Constitutional­Court
used­this­ground­not­to­accept­the­constitutional­complaint­only­in
very­few­occasions.­It­is­much­easier­and­convincing­to­substan-
tiate­manifest­illfoundedness­than­triviality­of­the­alleged­breach-
es­of­ constitutionally­ guaranteed­human­ rights.­ Though,­ one­of
the­main­ problems­ the­ Constitutional­ Court­ is­ facing­ is­ how­ to
cope­with­the­permanently­increasing­caseload,­both,­in­the­field
of­ constitutional­ complaints­ as­ well­ as­ in­ the­ field­ of­ review­ of
statutes­and­regulations.­Serious­proposals­have­been­made­by
legal­experts­and­some­former­judges­of­the­Court­to­examine­the
possibility­of­a­new­procedure,­which­would­enable­the­Court­ to
admit­cases­completely­at­its­choice,­bound­only­by­internal­crite-
ria­and­without­having­to­give­reasons­on­admissibility­or­illfound-
edness.­My­opinion­is­that­to­introduce­such­system­would­mean
a­tectonic change­in­public­perception­about­the­position­and­role
of­the­Constitutional­Court­in­a­legal­system.­I­am­afraid­that­the
society­and­the­Court­itself­are­not­-­and­will­not­be­in­a­near­future
-­prepared­for­such­turn.­­­­

When­ deciding­ about­ a­ constitutional­ complaint­ the
Constitutional­Court­exclusively­limits­itself­to­examining­whether
the­challenged­decision­is­based­on­some­legal­standpoint­that­is
unacceptable­from­the­point­of­view­of­protection­of­human­rights
or­whether­it­is­arbitrary.­In­all­three­legal­sections­(civil,­criminal,
administrative)­ decisions,­ where­ breach­ of­ procedural­ guaran-
tees­were­found,­prevail.­Among­the­constitutional­rights­of­pro-
cedural­ nature­ the­ Constitutional­ Court­ has­ so­ far,­ by­ its­ deci-
sions,­ protected­ equality­ in­ the­ protection­ of­ rights­ (Art.­ 22,
Constitution),­due­process­of­ the­ law­ (Art.­ 23,­Constitution)­ the
right­to­ legal­remedies­(Art.­25,­Constitution)­and­(special)­ legal
guarantees­ in­ criminal­ proceedings­ (Art.­ 29,­ Constitution).
Among­violations­in­the­field­of­substantive­law­the­complainants
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courts­in­Slovenia­have­accepted­the­standpoints­and­standards
expressed­in­the­decisions­of­the­Constitutional­Court­in­constitu-
tional­complaints,­and­have­brought­ their­practice­ in­agreement
with­them.­There­were­no­cases­of­overt­opposition­to­any­deci-
sion­of­ the­Court.­Nevertheless­ in­a­very­small­number­of­cases
the­Court­used­its­reformatory power­and­brought­the­final­deci-
sion­ by­ amending­ the­ Supreme­ Court­ decision­ to­ enable­ the
aggrieved­party­to­be­mended­for­the­deprivation­of­a­human­right
swiftly­and­efficiently.­The­Constitutional­Court­adopted­this­pos-
sibility­five­times­(all­of­them­in­identical­cases­-­related­to­military
pensions)­in­1998.

Art.­15(1)­of­the­Constitution­stipulates­that­human­rights­and
fundamental­freedoms­are­to­be­exercised­directly­on­the­basis­of
the­Constitution,­while­paragraph­2­of­the­same­Art.­provides­that
the­exercise­of­ these­ rights­and­ freedoms­may­be­ regulated­by
law.­In­conjunction­with­Art.­125­this­means­that­these­rights­and
freedoms­ are­ protected­ in­ all­ judicial­ proceedings­ before­ every
court.­After­all­other­remedies­have­been­exhausted,­ individuals
also­have­the­possibility­of­filing­a­constitutional­complaint­before
the­Constitutional­Court,­i.e.­the­instrument­specially­intended­for
the­protection­of­human­rights­and­fundamental­freedoms.

The­right­to­the­judicial­review­of­the­acts­and­decisions­of­all
administrative­ bodies­ and­ statutory­ authorities­ which­ affect­ the
rights­ and­ legal­ entitlements­ of­ individuals­ or­ organizations­ is
guaranteed­(Art.­120(3),­Constitution; Art.­157(1),­Constitution).

As­ already­ mentioned,­ the­ individual's­ standing­ as­ com-
plainant­before­ the­Constitutional­Court­has­been­ influenced­by
extensive­interpretation­of­provisions­relating­to­the­constitutional
complaint,­as­well­as­by­ever­more­extensive­interpretation­of­pro-
visions­relating­to­concrete­review.­ In­some­systems­the­ individ-
ual's­access­to­constitutional­courts­has­become­so­widespread
that­ it­ already­ threatens­ the­ functional­ capacity­ of­ the
Constitutional­ Court.­ Therefore,­ the­ legislature­ is­ trying­ to­ find
some­way­for­constitutional­courts­to­eliminate­less­important­or
hopeless­proceedings­(e.g.­the­restriction­of­abstract­reviews­by
standing­requirements­by­the­amended­Constitutional Court Act,
Official­Gazette­RS,­No.­64/07).­All­ these­proceedings­envisage
the­condition­that­the­complainant­must­be­affected­by­a­certain
measure­taken­by­the­public­authority.­With­a­growth­in­the­num-
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ber­ of­ complaints,­ efficiency­ decreases.­ Nevertheless,­ citizens
should­have­many­opportunities­to­apply­for­the­protection­of­their
constitutional­rights29.­

Prevailing­ petitioners­ before­ the­ Slovenian­ Constitutional
Court­ have­been­and­ remain­ individuals.­ The­ current­ system­of
constitutional­ review­ under­ the­ Constitution­ of­ 1991­ preserved
the­prior­ (under­ the­Constitutions­of­1963­and­1974)­unlimited,
individual­popular­complaint­(actio popularis),­but­now­restricted
by­the­ legal­ interest­ to­be­demonstrated­by­ the­petitioner­(actio

quasi-popularis)­(Art.­162(2),­Constitution; Art.­24,­Constitutional
Court­Act)30.­On­ the­other­hand,­ the­newly­ introduced­constitu-
tional­complaint­ increasingly­ intensified­the­role­of­the­individual
before­the­Constitutional­Court­(Arts.­160–162,­Constitution; Art.
50,­Constitutional Court Act).­Since­the­Slovenian­system­is­a­sys-
tem­ of­ concentrated­ constitutional­ review,­ the­ ordinary­ courts
cannot­exercise­constitutional­ review­while­deciding­ in­concrete
(incidenter)­ proceedings.­ An­ ordinary­ court­ must­ interrupt­ the
proceedings­ and­ refer­ the­ law­ to­ the­Constitutional­ Court­ for­ a
review­ of­ its­ constitutionality­ (Art.­ 156,­ Constitution; Art.­ 23,
Constitutional Court Act).­ The­ ordinary­ court­ may­ continue­ the
proceedings­only­after­the­Constitutional­Court­has­reviewed­the
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29­ From Arne Mavcic, The International Encyclopedia of Laws,
Constitutional Law, Slovenia, ed. Dr. R. Blanpain, Kluwer Law
International, The Hague-London-Boston, 1998, pages 160-173.

30­Concerning de lege lata: Accordingly, the legal interest is a procedural
condition which means - in case of initiation of the constitutional
court's proceedings upon the (individual) petition - a condition for the
admissibility of in merito decision making on the constitutionality and
legality of the disputed regulation. 
Concerning de lege ferenda: It would be in contradiction with the
Constitution if the Constitutional Court either totally "unfreezes" the
legal interest in such a manner that the legal interest would not repre-
sent any limitation any more, or – what would be more believable –that
the Court would "sharpen" the legal interest in such a manner that indi-
vidual petitioners could not have any access to the Constitutional Court
any more, what would be a sign of a virtual abolition of such form of
constitutional review. The legal interest is a constitutional phenomenon
and shall have a role of demarcation between the individual petition
and the request (of a state body), however, on the other hand it should
not be interpreted in such a manner that the presentation of individual
petitions would be absolutely prevented.
See: Nerad, Sebastian. Pravni interes za ustavnosodno presojo zakonov
in drugih predpisov, REVUS-revija za evropsko ustavnost, No. 4/2005,
GV Založba Ljubljana, p. 42.
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The­Constitutional­Court­rejects­a­constitutional­complaint:­if
it­does­not­refer­ to­an­ individual­act­by­which­the­rights,­obliga-
tions,­or­legal­entitlements­of­the­complainant­were­decided­on;­if
the­complainant­does­not­have­legal­interest­for­a­decision­on­the
constitutional­ complaint;­ if­ the­ constitutional­ complaint­ is­ not
admissible,­ if­ it­ was­ not­ lodged­ in­ time,­ or­ if­ all­ legal­ remedies
have­not­been­exhausted;­if­it­was­lodged­by­a­person­not­entitled
to­do­so;­if­the­constitutional­complaint­is­incomplete­because­it
does­not­contain­all­ the­required­ information­or­documents­and
the­complainant­does­not­supplement­it­in­accordance­with­a­call
to­do­so­by­the­Constitutional­Court,­or­if­it­is­so­incomplete­that
the­ Constitutional­ Court­ cannot­ examine­ it­ (Art.­ 55.b(1),
Constitutional Court Act).

If­the­panel­does­not­decide­otherwise,­the­statement­of­rea-
sons­of­the­order­on­the­rejection­or­non-acceptance­of­the­con-
stitutional­complaint­includes­only­the­reason­for­the­decision­and
the­ composition­ of­ the­ Constitutional­ Court­ (Art.­ 55.c(4),
Constitutional Court Act).

If­ a­ constitutional­ complaint­ is­ accepted­ for­ consideration,
the­ Constitutional­ Court­ decides­ in­ full­ composition­ (Art.­ 57,
Constitutional Court Act).­ If­ the­Constitutional­Court­has­already
decided­on­the­same­constitutional­matter­and­granted­the­com-
plaint,­the­decision­by­which­it­grants­the­constitutional­complaint
is­issued­by­a­panel­(Art.­59(3),­Constitutional Court Act).

Generally,­the­Constitutional­Court­considers­cases­within­its
jurisdiction­ at­ a­ closed­ session­ or­ a­ public­ hearing­ (Art.­ 35(1),
ConstitutionalCourt­ Act)­which­ is­ called­ by­ the­President­ of­ the
Constitutional­Court­on­his­own­initiative­or­upon­the­proposal­of
three­Constitutional­Court­judges­(Art.­35(2),­Constitutional­Court
Act).­ After­ the­ consideration­ has­ been­ concluded,­ the
Constitutional­ Court­ decides­ at­ a­ closed­ session­ by­ a­ majority
vote­ of­ all­ Constitutional­ Court­ judges.­ A­ Constitutional­ Court
judge­who­does­not­agree­with­a­decision­or­with­the­reasoning­of
a­ decision­may­ submit­ a­ dissenting­ or­ concurring­ opinion­ (Art.
40(3),­Constitutional Court Act).

The­ Constitutional­ Court­ decides­ cases­ of­ constitutional
complaints­alleging­violations­of­all­human­rights­and­basic­free-
doms­ guaranteed­ by­ the­ Constitution­ (Art.­ 160(1)(6),
Constitution).­ ­The­protection­ thus­embraces­all­ constitutionally

constitutionality­ of­ the­ respective­ law­ (so­ the­ Slovenian­model,
too,­adopted­the­principle­that­a­law­can­only­be­eliminated­from
the­legal­system­by­the­Constitutional­Court).­If­a­court­takes­the
view­ that­ an­ executive­ regulation­ does­ not­ comply­ with­ the
Constitution­or­ the­ law,­ it­will­ not­or­must­not­apply­ it­ –­ the­so-
called­exceptio illegalis (exception­of­illegality).

5.3  Procedure

The­provisions­of­the­Slovenian­Constitution­of­1991­that­reg-
ulate­ the­constitutional­ complaint­ in­detail­ are­ relatively­modest
(Arts.­160­and­161,­Constitution).­However,­the­Constitution­itself
(Art.­160.3,­Constitution)­envisages­­special­statutory­regulations
(Arts.­50­to­60,­Constitutional Court Act).

The­Constitutional­Court­accepts­a­constitutional­complaint
for­consideration­ if­ the­violation­of­human­rights­or­fundamental
freedoms­had­serious­consequences­for­ the­complainant­or­ if­a
decision­ concerns­ an­ important­ constitutional­ question­ which
exceeds­ the­ importance­ of­ the­ concrete­ case­ (Art.­ 55.b(2),
Constitutional Court Act).­Constitutional­complaints­against­indi-
vidual­acts­issued­in­small-claims­disputes,­in­trespass­to­proper-
ty­disputes,­and­in­minor­offence­cases,­or­against­a­decision­on
the­ costs­ of­ proceedings,­ are­ as­ a­ general­ rule­ not­ admissible
(Art.­55.a(2),­Constitutional Court Act).­

Lodged­ constitutional­ complaints­ are­ first­ examined­ by­ the
Constitutional­Court­judge­determined­by­the­work­schedule­(Art.
54(3),­ Art.­ 55(1),­Constitutional Court Act).­ However,­ as­ in­ the
case­of­abstract­review,­ in­a­screening­procedure­the­Court­has
no­discretionary­powers­ in­ limiting­cases­ it­ accepts.­ ­ The­ (non-
)acceptance­ of­ cases­ depends­ on­ the­ preliminary­ (i.e.­ prima
facie)­review­of­grounds­of­a­case.

A­panel­of­ three­Constitutional­Court­ judges­determined­by
the­work­schedule­decides­on­the­rejection,­non-acceptance,­or
acceptance­of­ a­ constitutional­ complaint­ for­ consideration­ (Art.
54(1),­Art.­ 55.c(1),­Constitutional Court Act).­ If­ the­panel­ is­ not
unanimous,­Constitutional­Court­judges­who­are­not­members­of
the­ panel­ also­ decide­ on­ such­ (Art.­ 55.c(2),­ Art.­ 55.c(3),
Constitutional Court Act).
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Rules­of­Procedure).­The­constitutional­complaint­may­be­com-
municated­to­the­opposing­party­for­response­either­prior­to­or
after­ acceptance­ (Art.­ 56,­ Constitutional Court Act).­ The
Constitutional­Court­normally­deals­with­a­constitutional­com-
plaint­ in­a­closed­session,­but­it­may­also­call­a­public­hearing
(Art.­ 57,­ Constitutional Court Act).­ The­ Constitutional­ Court
may­ suspend­ the­ implementation­ of­ an­ individual­ act,­ or
statute,­and­other­regulation­or­general­act­on­the­grounds­of
which­ the­ disputed­ individual­ act­ was­ adopted­ (Art.­ 58,
Constitutional Court Act).

The­­decision­in merito of­the­Constitutional­Court­may:
-­ deny­ the­ complaint­ as­ being­ unfounded­ (Art.­ 59(1),

Constitutional Court Act);
-­partially­or­entirely­annul­or­invalidate­the­disputed­(individ-
ual)­act­or­return­the­case­to­the­­body­having­jurisdiction,
for­a­new­decision­(Art.­59(1),­Constitutional Court Act);

-­ annul­ or­ invalidate­ (ex officio)­ unconstitutional­ regula-
tions­ or­ general­ acts­ issued­ for­ the­ exercise­ of­ public
authority­ if­ the­ Constitutional­ Court­ finds­ that­ the
annulled­ individual­ act­ is­based­on­such­a­ regulation­or
general­ act­ (Art.­ 161(2),­ Constitution; Art.­ 59(2),
Constitutional Court Act);

-­if­the­Constitutional­Court­has­already­decided­on­the­same
constitutional­matter­and­granted­the­complaint,­a­decision
by­which­it­grants­the­constitutional­complaint,­in­whole­or
in­part­abrogates­or­annuls­the­individual­act,­and­remands
the­case­ to­ the­authority­competent­ to­decide­ thereon,­ is
issued­ by­ the­ panel,­ which­ may­ in­ such­ instances­ also
decide­in­accordance­with­Article­60­of­this­Act­(Art.­59(3),
Constitutional Court Act);

-­in­case­it­annuls­or­invalidates­a­disputed­individual­act,­the
Constitutional­Court­may­also­decide­on­the­disputed­rights
or­ freedoms­ if­ this­ is­ necessary­ to­ remove­ the­ conse-
quences­that­have­already­been­caused­by­the­annulled­or
invalidated­individual­act,­or­if­so­required­by­the­nature­of
the­constitutional­right­or­freedom,­and­if­it­is­possible­to­so
decide­ on­ the­ basis­ of­ data­ in­ the­ documentation­ (Art.
60(1),­Constitutional Court Act);­such­an­order­is­executed

guaranteed­ basic­ human­ rights­ and­ freedoms,­ including­ those
adopted­through­the­international­agreements­that­have­become
part­of­the­national­law­through­ratification.­

Any­legal­entity­or­individual­may­file­a­constitutional­complaint
(Art.­50­(1),­Constitutional Court Act),­as­may­the­Ombudsman­if­it
is­directly­connected­with­ individual­matters­with­which­he­deals
(Art.­ 50(2),­ Constitutional Court Act),­ although­ subject­ to­ the
agreement­of­those­whose­human­rights­and­basic­freedoms­he­is
protecting­ in­ an­ individual­ case­ (Art.­ 52(2),­Constitutional Court

Act).­The­subject-matter­of­a­constitutional­complaint­may­be­an
individual­act­of­a­government­body,­a­body­of­local­self-govern-
ment,­or­public­authority­allegedly­violating­human­rights­or­basic
freedoms­(Art.­50(1),­Constitutional­Court­Act).

The­precondition­for­lodging­a­constitutional­complaint­is­the
prior­ exhaustion­ of­ all­ possible­ legal­ ­ remedies­ (Art.­ 160(3),
Constitution; Art.­51(1),­Constitutional Court Act).­As­an­exception
to­this­condition­the­Constitutional­Court­may­hear­a­constitutional
complaint­even­before­all­legal­remedies­have­been­exhausted­in
cases­ if­ the­alleged­violation­ is­obvious­and­ if­ the­carrying­out­of
the­ individual­ act­ would­ have­ irreparable­ consequences­ for­ the
complainant­(Art.­51(2),­Constitutional Court Act).

A­constitutional­complaint­may­be­lodged­within­sixty­days­of
the­adoption­of­the­individual­act­(Art.­52(1),­Constitutional Court

Act),­ though­ in­ individual­ cases­ with­ good­ grounds,­ the
Constitutional­ Court­ may­ decide­ on­ a­ constitutional­ complaint
after­the­expiry­of­this­time­limit­(Art.­52(3),­Constitutional Court

Act).­Among­others,­the­complaint­must­cite­the­disputed­individ-
ual­act,­the­facts­on­which­the­complaint­is­based,­and­the­alleged
violation­ of­ human­ rights­ and­ basic­ freedoms­ (Art.­ 53(1),
Constitutional Court Act).­It­must­be­made­in­writing­and­a­copy­of
the­ respective­ act­ and­ appropriate­ documentation­ must­ be
attached­ to­ the­ complaint­ (Art.­ 53(2)­ and­ Art.­ 53(3),
Constitutional Court Act).

In­a­senate­of­ three­ judges­(Art.­162(3),­Constitution;­Art.
54(1),­ Constitutional Court Act)­ the­ Constitutional­ Court
decides­whether­it­will­accept­or­reject­the­constitutional­com-
plaint­ for­ hearing­ (on­ its­ allowability)­ at­ a­non-public­ session.
The­ Constitutional­ Court­ may­ establish­ a­ number­ of­ senates
depending­ on­ the­ need­ (Art.162(3),­ Constitution,­ Art.­ 10(2),
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Constitutional­ Court­ unless­ otherwise­ determined­ by­ the
Constitutional Court Act (e.g.­ Art.­ 34.a,­ Constitutional Court

Act)31;
The­possibility­of­an­ultimate­decision­on­constitutional­rights

(Art.­60(1),­Constitutional Court Act).

6.­Some­Legal­Measures­–­as­an­Experiment­
Towards­the­Tendency­of­Limitation­in­Favour­
of­Lower­Number­of­Arrived­Cases­–­A­Stronger­
Selection­in­Favour­of­"more­important"­Cases32

After­adoption­of­the­1991­Constitution­and­the­Constitutional

Court Act of­1994,­the­number­of­cases­before­the­Constitutional
Court­was­on­the­ increase­year­by­year.­Additionally,­during­this
period­ the­ grounds­ of­ the­ constitutional­ review­ and­basic­ stan-
dards­of­the­human­rights­protection­were­established­by­the­con-
stitutional­case-law.­In­the­first­part­of­the­mentioned­period­indi-
vidual­ petitions­ (popular­ complaints)­ prevailed,­ however,­ in­ the
next­part­of­the­same­period­(after­the­regulation­of­the­constitu-
tional­complaint­by­ the­Constitutitutional­Court­Act­of­1994)­ the
constitutional­ complaints­ absolutely­ prevailed.­ Consequently,
procedures­before­ the­Constitutional­Court­were­extended­over
the­reasonable­time­which­has­been­requested­by­Art.­23(1)­of­the

by­ the­body­ ­having­ jurisdiction­ for­ the­ implementation­of
the­respective­act­which­was­retroactively­abrogated­by­the
Constitutional­Court,­and­replaced­by­­the­Court's­decision
on­the­same­matter;­if­there­is­no­such­­body­having­juris-
diction­ according­ to­ currently­ valid­ regulations,­ the
Constitutional­ Court­ appoints­ one­ (Art.­ 60(2),
Constitutional Court Act).

5.4 The Particularities of the Slovenian Regulation

Accordingly,­the­particularities­of­the­Slovenian­regulation­are
as­follows:

Exceptions­ to­ the­precondition­ that­ all­ legal­ remedies­must
have­been­previously­exhausted­(Art.­51(2),­Constitutional Court

Act)­ and­ exceptions­ to­ the­ time­ limit­ (Art.­ 52(3),­Constitutional

Court Act),­for­filing­a­constitutional­complaint;
Due­to­the­great­burden­on­Constitutional­Court,­a­tendency

to­ the­ restriction­ of­ procedural­ preconditions­ (Arts.­ 55.a,­ 55.b,
55.c,­Constitutional Court Act);

A­wide­definition­of­constitutional­rights­as­the­subject­of­pro-
tection­by­ the­constitutional­complaint­ in­comparison­with­other
systems­which­specifically­define­the­circle­of­ the­rights­so­pro-
tected­8Art.­50(1),­Constitutional Court Act);

Even­ a­ judgment­ (of­ the­ ordinary­ Courts)­ as­ the­ potential
subject­ of­ a­ dispute­ in­ a­ constitutional­ complaint­ (Art.­ 50(1),
Constitutional Court Act);

Ex officio proceedings­inasmuch­as­the­Constitutional­Court
is­not­ limited­by­ the­complaint­ in­ the­event­ that­ it­ finds­ that­an
individual­ act­annulled­ is­based­on­an­unconstitutional­ regula-
tion­or­general­act­-­in­such­a­case,­the­regulation­or­general­act
may­be­annulled­or­invalidated­(Art.­59(2),­Constitutional Court

Act);
The­ coexistence­ of­ the­ constitutional­ (Arts.­ 50­ to­ 60,

Constitutional Court Act)­and­popular­complaint­(actio popularis)
(Art.­24,­Constitutional Court Act),­the­latter­restricted­only­by­the
standing­requirements­for­the­appellant;

No­particular­court­fee­ is­required­ in­the­proceedings:­each
party­ pays­ its­ own­ costs­ in­ the­ proceedings­ before­ the
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31­Article 34a
(1) The Constitutional Court may punish a participant in proceedings or
his authorised representative by a fine amounting from 100 to 2,000
Euros if they abuse the rights enjoyed in accordance with this Act.
(2) The Constitutional Court may punish the authorised representative
of a participant in proceedings who is a lawyer by a fine referred to in
the preceding paragraph if an application does not contain the essential
components determined by law.

32­Zakon o spremembah in dopolnitvah zakona o Ustavnem sodišču,
Predlog zakona, No. 700-03 / 93 - 0002 / 0033, EPA: 
1323 – IV, Poročevalec Državnega zbora, No. 35/2007 of 14.05.2007 -
Poročilo MDT
This law was adopted and it was published in the Official Gazette RS,
No. 51/07, consolidated text in the Official Gazette RS, No. 64/07.
Consequently, the new Rules of Procedure were adopted too and were
published in the Official Gazette RS, No. 86/07
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ed­by­the­authors­of­the­amendments­of­the­Constitutional Court

Act of­2007­(Official­Gazette­RS,­No.­64/07)­as­the­principal­rea-
sons­for­draft­law.

Following­ some­ theoretical­ standpoints,­ the­Constitution­ of
1991­introduced­the­legal­ interest­as­a­condition­for­the­filing­of
the­ individual­ petition­ (a­ popular­ complaint)­ (Art.­ 162(2),
Constitution).­Later,­the­Constitutional Court Act of­1994­(Official
Gazette,­ No.­ 15/94)­ continued­ by­ some­more­ detailed­ starting
point,­that­a­direct­encroachment­upon­the­rights­and/or­the­legal
position­ of­ the­ petitioner­ mustl­ be­ demonstrated­ (Art.­ 24.
Constitutional Court Act).­ However,­ the­ amendments­ of­ the
Constitutional Court Act of­2007­determined­more­ rigorous­and
precisely­the­elements­of­the­expected­demonstration­of­the­legal
interest­especially­in­cases­when­the­constitutional­review­of­a­by-
law­ was­ requested.­ The­ previous­ decisions­ taken­ by­ the
Constitutional­ Court­ in­ such­ cases­ concerned­mainly­ individual
examples­ (e.g.­ by-law­ relating­ to­ the­ urbanism)­when­ the­ prior
protection­of­ the­ rights­and­ legal­ interests­could­be­asserted­ in
the­(earlier)­individual­procedures­before­ordinary­courts34.­Only
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Constitution33.­The­respect­of­the­mentioned­human­right­and­the
assurance­of­the­quality­of­the­constitutional­review­were­present-
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33­ The number of unresolved cases and delays indicates that most
Slovenian courts are overloaded. The Human Rights Ombudsman has
been permanently calling the attention to the State's duty to provide for
the enforcement of the right to the trial in reasonable time in the judicial
proceedings before ordinary courts as well as before specialized courts.
The Human Rights Ombudsman has been also calling the attention to
the duty of judges to respect all competences of their judicial function.
Only in this way it is possible to provide for the efficient, impartial and
fair judicial proceedings. It is worth mentioning that the two thirds of
appeals filed to the European Court for Human Rights refer to the vio-
lation of the right to the trial in the reasonable time. Such situation
should not be overlooked by the judicial branch of power (Human
Rights Ombudsman, Annual Report 2004, Ljubljana, May 200)..
For example, the Constitutional Court decided on the constitutionality
of the Administrative Dispute Act (CC (Constitutional Court), nr.U-I-
65/05, 22 September 2005, Official Gazette 2005, nr. 92). The
Constitutional Court discussed the issue if the affected persons have an
efficient judicial protection of their right to the trial in the reasonable
time (based on Article 23 (1) of the Constitution) in the situation of
already terminated proceedings where this right was presumably vio-
lated. The Constitutional Court decided that the Administrative Dispute
Act is not in conformity with the Constitution.
Under the so far existing Constitutional Court's statement, taking into
account the legislation in force, the affected person may file an appeal for
compensation (based on Article 26 of the Constitution) whenever the pro-
ceedings was finally terminated if the person's right to the trial in the rea-
sonable time was presumably violated. It means that such appeal should
be judged by the ordinary court in the civil proceedings applying general
rules of the compensation law established by the Code of Obligation. On
these grounds, the competent court may award to the affected person only
a compensation for the pecuniary and non-pecuniary damage, provided
that the conditions for the liability for damages are fulfilled. Irrespective
of the above position, the Constitutional Court decided that  - taking into
account the case law of the European Court for Human Rights – it is nec-
essary (in the spirit of the European Convention for Protection of Human
Rights and Fundamental Freedoms) to interpret Article 15 (4) of the
Constitution of the Republic of Slovenia, that guarantees the judicial pro-
tection of human rights and the right to eliminate consequences of their
violation, in the way that this provision provides for the request to ensure
(Within the scope of the judicial protection of the right to the trial in the
reasonable time) the possibility of enforcement of equitable compensation
even when the violation over. Accordingly, the criteria established by the
European Court for Human Rights shall be applied for evaluation if the
reasonable duration of the trial was exceeded. 
Because the Administrative Dispute Act, referring to Article 157 (2) of
the Constitution and providing for the judicial protection of the right to
the trial in the reasonable time, does not contain any special provisions,
adapted to the nature of the discussed right that would also provide for
the claiming of a just compensation if the violation of the discussed
right is over, the Constitutional Court decided that the Act is not in con-
formity with Article 15 (4) of the Constitution (in connection with
Article 23 (1) of the Constitution). 

The Constitutional Court decided only on the issue if the legislation in
force provides for the efficient judicial protection of the right to the trial
in the reasonable time if the violation is over. However, the Court calls
the attention that - in reference to the case-law of the European Court
for Human Rights - the reasonable question is also raised about the effi-
ciency of the judicial protection of the discussed right if the proceeding
is still in course. As the Constitutional Court stated, in the process of
adoption of future legal regulation that will eliminate the unconstitu-
tional provisions declared by the Court’s decision, there is also neces-
sary to provide for the appropriate protection of the discussed right if
the proceedings is still in course. Additionally, it is necessary to har-
monize these issues with the standards adopted by the European Court
for Human Rights. Moreover, the basic concern of the State and/or of
the all three branches of power is to provide for the efficient enforce-
ment of the judiciary function.

34­Accordingly, in the sixtieth of the last century the same statements were
affirmed: the protection of the constitutionality and legality should not
be conferred only on the constitutional judiciary? Before 1991 in its
practice, the Constitutional Court rejected especially individual suits
and directed the applicants to proceedings before ordinary courts. The
jurisdiction of the Constitutional Court relating to the protection of fun-
damental rights upon the individual applications as well as relating to
the review of constitutionality and legality of by-laws (especially in the
field of urbanism) was repeatedly presented as a redundant burdening of
the Constitutional Court even in the past (see Deset let dela Ustavnega
sodišča Slovenije, Dopisna delavska univerza Ljubljana 1974, p. 55). 
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court­which­should­apply­such­statutory­provisions­in­individual­pro-
ceedings­ may­ stay­ proceedings­ until­ the­ final­ decision­ of­ the
Constitutional­Court­without­having­to­ initiate­proceedings­for­ the
review­of­the­constitutionality­of­such­law­or­part­thereof­by­a­sepa-
rate­ request.­ In­ order­ to­ enable­ quick­ access­ to­ data­ regarding
which­ statutory­ provisions­ are­ challenged­ by­ the­ request­ of­ the
Supreme­ Court,­ a­ list­ of­ such­ cases­ will­ be­ published­ on­ the
Constitutional­Court­Web­site.­On­the­Constitutional­Court­Web­site,
court­judges­may­enable­an­automatic­alert­regarding­changes­to
the­aforementioned­list­(Art.­23,­Constitutional Court Act).

Henceforth,­ the­Act­ determines­ the­obligatory­ components
of­ a­ request,­ petition­ (Art.­ 24.b,­Constitutional Court Act),­ and
constitutional­complaint­(Art.­53,­Constitutional Court Act).­These
are­ published­ on­ the­ Constitutional­ Court­ Web­ site37 and­ are
included­in­the­forms­for­lodging­a­petition­or­constitutional­com-
plaint.­ This­ amendment­ may­ be­ of­ particular­ interest­ for­ attor-
neys,­as­the­Constitutional­Court­may­punish­an­attorney­by­a­fine
if­ an­ application­ does­ not­ contain­ the­ essential­ components
determined­by­law­(Art.­34.­a,­Constitutional Court Act).

7.­Some­Comments

As­ already­mentioned,­ the­ last­ change­of­ the­Constitutional

Court Act in­2007­rigorously­­limited­the­access­of­individuals­to­the
Constitutional­ Court38.­ The­ adopted­ changes­ introduced­ more
strict­criteria­as­though­such­additional­limitations­are­a­stringent
necessity­ especially­ from­ the­ point­ of­ view­ of­ the­ right­ to­ a­ trial
without­ undue­ delay­ (e.g.­ Art.­ 23(1),­ Constitution).­ Accordingly,
the­ previous­ broad­ individual­ access­ to­ the­Constitutional­ Court
was­ deemed­ as­ a­ not­ very­ necessary;­ in­ any­ case,­ the­ human
rights­and­fundamental­freedoms­protection­has­been­provided­by
several­ (ordinar)­court(s)­during­ the­earlier­stages­of­procedure.
Therefore,­as­the­speakers­in­favour­of­the­Constitutional Court Act

if­such­protection­could­not­be­asserted,­the­procedure­before­the
Constitutional­Court­might­be­relevant35.­

The­ amended­ Constitutional Court Act of­ 2007­ (Official
Gazette­RS,­No.­64/07)­brought­the­changes36 concern­the­con-
stitutional­complaint­procedure:

A­constitutional­complaint­is­as­a­general­rule­not­admissible
in­instances­of­small-claims­disputes,­in­trespass­to­property­dis-
putes,­minor­offence­cases,­and­in­instances­in­which­only­a­deci-
sion­on­the­costs­of­proceedings­is­challenged­(Art.­55.a(2),­con-

stitutional Court Act).
The­Constitutional­Court­accepts­a­constitutional­complaint

for­consideration­only:­
1)­if­there­is­a­violation­of­human­rights­or­fundamental­free-

doms­which­had­serious­consequences­for­the­complainant;­or­2)
if­it­concerns­an­important­constitutional­question­which­exceeds
the­importance­of­the­concrete­case­–­thus,­if,­from­the­viewpoint
of­human­rights,­such­concerns­a­precedential­decision­(Art.­55.b
(2),­Constitutional Court Act).

A­ panel­ of­ three­ Constitutional­ Court­ judges­ unanimously
decides­whether­the­statutory­conditions­for­the­consideration­of
a­constitutional­complaint­are­fulfilled.­Furthermore,­it­decides­on
the­acceptance­of­the­constitutional­complaint­for­consideration.
Orders­ by­which­ a­ constitutional­ complaint­ is­ rejected­ or­ is­ not
accepted­ for­ consideration­ will­ as­ a­ general­ rule­ not­ include­ a
statement­of­reasons­(Art.­55.c,­Constitutional Court Act).

In­procedures­for­the­review­of­the­constitutionality­or­legali-
ty­of­ regulations,­ the­Act­ is­amended­ in­ the­part­which­refers­ to
instances­ in­ which­ a­ regulation­ that­ has­ a­ direct­ effect­ (i.e.­ an
additional­procedure­ is­not­necessary­ for­ its­ implementation)­ is
challenged­by­a­petition­–­ it­may­be­challenged­within­one­year
after­such­regulation­enters­into­force­or­within­one­year­after­the
day­ the­ petitioner­ learns­ of­ the­ occurrence­ of­ harmful­ conse-
quences.­This­amendment­applies­only­to­petitions­which­will­be
lodged­ after­ the­ implementation­ of­ the­ amendments­ of­ the­ Act
(Art.­24(3),­Constitutional Court Act).

If­statutory­provisions­are­challenged­by­the­Supreme­Court,­a
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35­By such means, the constitutional review procedure has been acquiring
a nature of a "real" subsidiary protection by the constitutional judiciary?

36 www.us-rs.si

37 www.us-rs.si
38Almost at the same time such measures were introduced in Spain; see

GONZÁLEZ BEILFUSS, Markus. The access to the Spanish constitu-
tional court: the administration of a limited good. Strasbourg: European
commission for democracy through law (Venice Commission), Riga,
Latvia, 2009. CDL-JU(2009)038.
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moted­by­the­understanding­of­the­individual­access­in­a­such­way
that­could­be­easily­sacrificed­(or­replaced)40.

C)­The­Implementation­of­Strasbourg­
Standards

The­concept­of­"constitutional­complaint"­is­usually­connect-
ed­ with­ the­ national­ constitutional­ protection­ of­ fundamental
rights.­ However,­ certain­ international­ documents­ also­ envisage
specific­ legal­ remedy­ of­ protection­ of­ fundamental­ rights­ and
freedoms­in­the­form­of­a­complaint41.

The­European Convention for the Protection of Human Rights

and Fundamental Freedoms of­4­November­1950­gives­individu-
als­the­right­to­the­so-called­individual­complaint42 .­An­individual
may­lodge­a­complaint­with­the­European­Commission­for­Human
Rights­ because­of­ the­ alleged­ violation­of­ rights­ guaranteed­by
the­Convention.­It­is­an­explicit­international­legal­remedy­compa-
rable­to­the­national­constitutional­complaint.­It­fulfills­its­function
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changes­of­2007­affirm,­the­limited­access­would­be­not­to­much
disadvantageous.­However,­there­are­some­other­Slovenian­theo-
rists­ who­ affirm­ that­ the­ absence­ of­ observation­ of­ all­ welcome
effects­ of­ the­ ("full")­ access­ to­ the­ Constitutional­ Court­ on­ the
other­ hand­ obviously­ illustrates­ the­ interpretation­ that­ the­ state
bodies­alone­are­of­the­greatest­significance.­Additionally,­the­ser-
viceability­of­the­state­bodies­(which­are­actually­paid­to­be­in­ser-
vice­ of­ people)­ has­ been­ repeatedly­ ignored.­ Furthermore,­ it­ is
namely­lost­in­obscurity,­that­the­state­bodes­are­"only­tools".­The
state­governed­by­the­rule­of­law­shall­trengthen­also­the­harmony
and­greater­exactness­of­ legal­ rules­which­shall­be­ in­ service­of
people,­united­in­the­society.­Therefore­such­proposals­and­warn-
ings39 must­ not­ be­ overlooked­ that­ we­ shall­ move­ the­ focus­ of
scare­of­the­legal­theory­to­the­individual.­Just­a­broad­individual
access­to­the­constitutional­review­contributes­to­the­protection­of
human­rights­and­fundamental­freedoms,­accelerates­the­democ-
ratisation­of­any­legal­order­and­promotes­the­state­governed­by
the­rule­of­ law­at­ the­same­time.­Furthermore,­ it­ is­a­matter­of­a
democratic­ supervision­ over­ the­ commanding­ state­ bodies­ and
the­ exclusion­ of­ contradictions­ from­ the­ legal­ order­ and­ by­ this
means­ its­gradual­ improvement­(bringing­ in­the­accordance­with
the­constitution)­as­well.­

Accordingly,­a­broader­individual­access­to­the­Constitutional
Court­stimulates­the­democratisation­of­the­legal­order­which­cit-
izens­have­an­opportunity­to­initiate­a­direct­and­immediate­con-
trol­ over­ the­ legislative,­ executive­ and­ judicial­ state­ power.­ In
some­ cases­ such­ controle­would­ certainly­ contradict­ the­major
will,­­however­just­such­kind­of­tension­is­surely­a­basic­element­of
the­constitutional­democracy.­Furthermore,­anyone's­right­to­ini-
tiate­the­supervision­is­undoubtedly­one­of­the­basic­elements­of
authority.­Therefore,­ it­would­be­necessary­to­focus­on­the­esti-
mation­ how­ the­ limitation­ of­ the­ individual­ access­ to­ the
Constitutional­ Court­ could­ reduce­ the­ democratic­ character­ of
the­ legal­order.­The­principle­of­ the­rule­of­ law­shall­be­not­pro-
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40­Kristan, Andrej, Tri razsežnosti pravne države, Slabitev pravne države
z omejevanjem dostopa do ustavnega sodišča, revus (2009) 9, p. 65–89.
See also Mavčič, Arne, The constitutional review. The Netherlands:
BookWorld Publications, cop. 2001. p. 74-75. Mavčič, Arne. The
Slovenian constitutional review. Preddvor: [samozal.] A. Mavčič, cop.
2009. 125 str. [COBISS.SI-ID 368383]; www.concourts.net

41­e.g. Article 2 of the Facultative Protocol of the General Assembly of the
UN to the International Pact on Citizenship and Political Rights of 19
December 1966 (Resolution No. 2000 A (XXI)) since that the Council
for human rights must accept and debate reports from individual per-
sons who claim that they are the victims of the violation of any right
defined in this Pact. The right to individual complaint is contained in
the following: Article 23 of the Declaration on Fundamental Rights
and Freedoms of the European Parliament of 12 April 1989; section
18(2) of the Document of the Moscow Meeting of CSCE of 3 October
1991; Article 25 of the American Convention on Human Rights of 22
November 1969; Article 28 of the Contract on the European
Community of 1 February 1992; Statute of 1979 of the Comision y la
Corte Interamericanas de los Derechos Humanos; Statute of 1980 of
the Inter-American Court on Human Rights; American Convention on
Human Rights of July 18, 1978 (Article 44); Articles 55 through 59 of
the African (Banjul) Charter on Human and People's Rights of June 27,
1981; indirectly by Para. 2 of Article 3 of the Arab Charter on Human
Rights of 22 May 2004

42Article 34 of the Convention.

39­Kristan, Andrej, Tri razsežnosti pravne države, Slabitev pravne države
z omejevanjem dostopa do ustavnega sodišča, Revus (2009) 9, p.
65–89. See also Kristan, Andrej, Sodišču čast in vpliv, Pomembnost
ustavnopravnega vprašanja in legitimnost odločanja v preizkusnih sen-
atih po ZUstS in ZUstS-A, revus(2010) 12, p. 7-12
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and­supra-national­ (final)­ instance.­The­national­ (final)­ instance:
the­Constitutional­Court­as­the­highest­body­of­judicial­authority­in
a­particular­state­for­the­protection­of­constitutionality­and­legality
and­human­rights­and­fundamental­freedoms­38­would­be­limited
to­ investigation­ of­ constitutional-legal­ questions­ only.­ Review­ of
the­correct­finding­of­the­actual­circumstances­and­the­use­of­sim-
ple­rules­of­evidence­is­a­matter­for­the­regular­Courts.­The­sub-
sidiary­nature­of­a­constitutional­complaint­also­lies­in­the­division
of­ responsibility­ between­ the­ Constitutional­ and­ the­ regular
Courts.­The­gradation­of­instance­could­be­established­as­ascend-
ing­ from­ the­ national­ Supreme­ Court­ through­ the­ national
Constitutional­ Court­ to­ the­ European­ Commission­ or­ European
Court.­ In­ fact,­ instance­ is­ not­ the­ essence­ of­ this­ gradation
although­it­is­essential­in­the­role­of­supplementing,­which­means
that­ the­ national­ constitutional­ complaint­ supplements­ national
judicial­protection­while­supra-national­European­complaint­sup-
plements­national­constitutional­complaint.

The­ Statute­ of­ the­ Council­ of­ Europe­ came­ into­ force­ for
Slovenia­on­14­May­1993.­The­Convention­was­ratified­on­31­May
1994.­The­Ratification­of­the­Convention­Act­(in­respect­of­ratifica-
tion­also­of­Article­25,­Article­46,­Protocol­No.­1,­and­Protocols­Nos.
4,­6,­7,­9,­and­11)­was­published­on­13­June­1994­(Official­Gazette
RS,­No­33/94)­and­came­into­force­on­the­fifteenth­day­following
publication.­ On­ 28­ June­ 1994­ Slovenia­ formally­ ratified­ the
Convention­ in­ Strasbourg­ by­ depositing­ the­ appropriate­ instru-
ments­with­the­Secretary­General­of­the­Council­of­Europe.­When
ratifying­ the­Convention­Slovenia­made­ no­ reservations­ because
new­ legislation­ had­ been­ prepared­ following­ international­ stan-
dards­and­the­Convention.­It­is­also­interesting­to­note­that­Slovenia
was­the­first­member­state­to­ratify­Protocol­No.­11.­Slovenia­rec-
ognized­ the­ competence­ of­ the­ European­ Commission­ and­ the
jurisdiction­ of­ European­ Court­ of­ Human­ Rights­ under­ former
Articles­25­and­46­of­the­Convention­for­an­indeterminate­period.­In
addition,­ the­Slovenian­declarations­ included­a­restriction­ratione

temporis,­to­the­effect­that­the­competence­of­the­Commission­and
the­jurisdiction­of­Court­are­recognized­only­for­facts­arising­after
the­entry­into­force­of­the­Convention­and­its­Protocols­with­respect
to­Slovenia­on­28­June­1994.

However,­ some­ decisions­ of­ the­ Slovenian­ Constitutional

of­the­individual­complaint­where­national­law­does­not­guarantee
any­appropriate­protection­of­rights.

Individual­complaint­ is­a­subsidiary­ legal­remedy­(precondi-
tioned­on­the­exhaustion­of­the­national­legal­remedies),­it­is­not­a
popular­complaint­(actio popularis)­and­it­does­not­have­retroac-
tive­or­cassatory­effect.­It­differs­from­the­constitutional­complaint
in­the­way­that,­contrary­to­the­latter,­it­ leads­merely­to­a­finding
(declaratory­relief).

The­position­of­the­European Convention for the Protection of

Human Rights and Fundamental Freedoms in­national­law­speci-
fies­ whether­ an­ individual­may­ refer­ to­ the­ Convention­ or­ even
base­ a­ national­ constitutional­ complaint­ thereon.­ It­ further­ nar-
rows­the­maneuvering­space­of­ the­Constitutional­Court­ itself­ in
the­interpretation­of­the­provisions­of­the­Convention.­It­has­actu-
ally­become­a­connection­of­the­national­Constitutional­Court­to
the­European­bodies­in­cases­in­which­a­judicial­decision­as­a­final
national­outcome­of­decision-making­becomes­the­subject­of­an
individual­complaint­to­a­European­forum43.­

The­ institution­ of­ constitutional­ complaint­ and­ European
complaint­ and­ the­ function­ of­ European­ bodies­ (above­ all­ the
European­Court­of­Human­Rights)­raises­the­question­of­national
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43The European Convention for the Protection of Human Rights and
Fundamental Freedoms:

- is of constitutional impact in Austria;
- is the basis for an internal national constitutional complaint in

Switzerland where it has a status comparable with the constitutional
level;
In both cases it is permissible to found the national constitutional com-
plaint on the provisions in the Convention.

- it is higher than ordinary law (Belgium, France, Luxembourg, Malta,
The Netherlands, Portugal, Spain, Cyprus);

- it is ranked as Common Law: Germany, Denmark, which introduced
the national use of the Convention by special Statute on 1 July 1992,
Finland, Italy, Liectenstein, San Marino, Turkey;

- it does not have a direct internal state effect: Great Britain, Ireland,
Sweden, Norway, Iceland. 
Some countries of Anglophone Africa are an exception regarding the
latter group of systems (Kenya, Tanzania, Uganda, Nigeria) which
expressly adopted the system of protection of rights from the European
Convention for the Protection of Human Rights and Fundamental
Freedoms (e.g. Nigeria in the Constitution of 1960) influenced by the
extension clause to the European Convention in terms of Article 63,
which Great Britain signed on 23 October 1953, whereby only the
Convention itself and Protocol 1 apply in these regions.
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The­ new­ Constitution­ of­ the­ Republic­ of­ Slovenia­ of­ 1991,
along­with­the­catalogue­of­classical­fundamental­rights­in­combi-
nation­with­the­newly­defined­powers­of­the­Constitutional­Court,
paved­the­way­for­the­intensification­of­its­role­in­this­domain.­It­is
considered­that­the­Constitutional­Court­now­has­sufficient­space
for­ such­ activity.­ The­ Slovenian­Constitution­ contains­ adequate
definitions­of­rights­having­the­nature­of­legal­principles­and­thus
being­sufficiently­open­to­ interpretation­that­they­require­signifi-
cant­ further­ construction­ and­ implementation,­ also­ taking­ into
account­the­provisions­of­the­Convention­and­the­practice­of­the
European­Court­of­Human­Rights.

Slovenia­ has­ reached­ the­ standard­ of­ contemporary
European­ legal­ culture­ in­ which­ it­ has­ become­ normal­ that
domestic­courts­are­influenced­by­the­case-law­of­the­European
Court­of­Human­Rights,­thus­raising­the­level­of­human­rights­pro-
tection.­However,­a­legal­rule­and­its­implementation­in­everyday
practice­ are­ two­different­ things.­Real,­ half-real,­ and­often­only
apparent­ general­ interests­ of­ society­ may­ be­ extraordinarily
strong,­ especially­ if­ they­ incite­national­ socialist,­ ideological,­ or
political­ emotions.­ At­ such­ a­ time­ people­may­ forget­ principles
which­they­had­followed­until­recently,­but­they­still­demand­and
efficient­functioning­of­ordinary­courts.­Judicial­and­political­inde-
pendence­are­almost­the­sole­guarantees­against­the­transforma-
tion­of­ law­ into­ a­ tool­ of­ some­or­other­ ideological­ and­political
movement­based­on­impatience.

Despite­the­internal­contradictory­properties­of­the­individual
access­ (especially­ in­ form­ of­ the­ constitutional­ complaint),­ the
possibility­shall­remain­open­of­access­by­the­individual­to­justice
or­ to­ judicial­ protection­ of­ his/her­ constitutional­ rights­ on­ the
national­level,­in­the­role­of­subsidiary­legal­remedy­as­an­“inter-
face”­between­the­national­and­the­international­(European)­level
of­ the­ human­ rights­ protection.­ In­ the­ Case­ of­ Lukenda­ v.
Slovenia,­ ­ 23032/02,­ of­ 06/10/200544 the­ European­ Court­ for
human­ rights­ reiterated,­ firstly,­ that­by­ virtue­of­Article­1­ (which
provides:­“The­High­Contracting­Parties­shall­secure­to­everyone
within­their­jurisdiction­the­rights­and­freedoms­defined­in­Section
I­of­[the]­Convention”)­the­primary­responsibility­for­implementing

Court­referred­to­the­Convention­even­before­it­became­formally
binding­for­Slovenia.­In­this­connection,­the­Court­observed­that
Slovenia­had­not­yet­signed­and­ratified­the­Convention,­but­con-
sidering­its­desire­to­join­the­Council­of­Europe­it­would­necessar-
ily­ have­ to­ do­ so,­ for­ which­ reason­ it­ was­ appropriate­ that
Slovenian­ legislation­ be­ adjusted­ to­ meet­ the­ criteria­ of­ the
Convention­as­soon­as­possible.

There­is­no­doubt­that­Slovenia­has­been­inspired­by­the­same
ideals­and­ traditions­of­ freedom­and­ rule­of­ law­principles­as­ the
framers­ of­ the­Convention.­While­ Slovenia­ is­ today­ reintroducing
and­developing­the­legal­culture­of­human­rights­after­almost­half­a
century­ of­ arrears,­ it­ cannot­ be­ said­ that­ it­ has­ no­ tradition­ con-
cerning­the­protection­of­human­rights­and­fundamental­freedoms.

The­Slovenian­Constitutional­Court­and­the­whole­system­of
ordinary­courts­must­ensure­the­conformity­of­domestic­legal­pro-
visions­with­the­provisions­of­the­Convention.­In­addition,­the­pro-
visions­of­the­Convention­complement­national­constitutional­pro-
visions.­ Beyond­ that,­ the­ case-law­ of­ the­ European­ Court­ of
Human­Rights­ is­ also­directly­applicable­ in­ the­decision­making
process­of­ the­Constitutional­and­other­courts­ in­Slovenia.­Thus
the­ jurisdiction­ of­ the­ European­ Court­ of­ Human­ Rights­ and
Slovenian­national­courts­overlap­in­several­ways.

Additionally,­consideration­of­Strasbourg­case-law­is­explicit-
ly­determined­by­the­Slovenian­national­law:­The­decisions­of­the
European­Court­of­Human­Rights­are­to­be­directly­executed­by
the­competent­courts­of­the­Republic­of­Slovenia­(Article­113­of
the­Constitutional­Court­Act).

It­was­characteristic­of­Slovenian­practice­prior­to­1991­con-
cerning­ human­ rights­ protection­ (especially­ before­ the
Constitutional­Court)­ that,­ in­ comparison­with­Europe,­ it­ largely
avoided­the­use­of­legal­principles,­even­those­explicitly­included
in­ the­ text­of­ the­Constitution.­ In­common­with­ foreign­practice,
however,­ the­ principle­ of­ equality­ greatly­ predominated­ among
otherwise­rarely­used­principles.­Decisions­consistently­remained
within­ the­ framework­of­ legalistic­ (formalistic)­argument­and­no
other­ value­ references­ were­ ever­ allowed:­ the­ Constitutional
Court­ respected­ the­ principle­ of­ self-restraint­ and­ stuck­ to­ the
presumption­ of­ the­ constitutionality­ of­ statutes.­ There­ were­ no
references­to­the­foreign­law­and­case-law.
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44http://cmiskp.echr.coe.int/tkp197/portal.asp?sessionId=67644828&ski
n=hudoc-en&action=request
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45 “The purpose of Article 35 § 1, which sets out the rule on exhaustion
of domestic remedies, is to afford the Contracting States the opportuni-
ty of preventing or putting right the violations alleged against them
before those allegations are submitted to the Court. The rule in Article
35 § 1 is based on the assumption, reflected in Article 13 (with which
it has a close affinity), that there is an effective domestic remedy avail-
able in respect of the alleged breach of an individual's Convention
rights (see Selmouni v. France [GC], no. 25803/94, § 74, ECHR 1999-
V, and Kudła v. Poland [GC], no. 30210/96, § 152, ECHR 2000-XI).
Under Article 35, normal recourse should be had by an applicant to
remedies that are available and sufficient to afford redress in respect of
the breaches alleged. The existence of such remedies must be suffi-
ciently certain not only in theory but also in practice, failing which they
will lack the requisite accessibility and effectiveness (see, among other
authorities, Belinger v. Slovenia (dec.), no. 42320/98, 2 October 2001,
and Vernillo v. France, judgment of 20 February 1991, Series A no.
198, pp. 11-12, § 27). Additionally,  the Court has previously held that
the rule of exhaustion of domestic remedies must be applied with some
degree of flexibility and without excessive formalism (see Cardot v.
France, judgment of 19 March 1991, Series A no. 200, p. 18, § 34)”.
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Иíäèâèäóàëьíûé­ äîñòóï­ ê­ êîíñòèòóöèîííîìó­ ïðàâîñó-
äèю­ â­ íåêîòîðûх­ ñèñòåìàх­ ñòàë­ íàñòîëьêî­ ðàñïðîñòðàíåí-
íûì,­ чòî­ ôóíêöèîíàëьíûå­ âîзìîжíîñòè­ êîíñòèòóöèîííîãî
ñóäà­ìîãóò­бûòь­ïîñòàâëåíû­ïîä­óãðîзó.­С­ðîñòîì­чèñëà­êîí-
ñòèòóöèîííûх­ жàëîб­ эôôåêòèâíîñòь­ ìîжåò­ ñíèзèòьñÿ.
Сëåäîâàòåëьíî,­ íàöèîíàëьíûé­ зàêîíîäàòåëьíûé­ îðãàí­ äîë-
жåí­ ïûòàòьñÿ­ íàéòè­ ñïîñîб­ óñòðàíåíèÿ­ êîíñòèòóöèîííûì
ñóäîì­ ìåíåå­ âàжíûх­ èëè­ бåзíàäåжíûх­ äåë.­ Тåì­ íå­ ìåíåå,
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ñòèòóöèîííûх­ïðàâ­ïîñðåäñòâîì èíäèâèäóàëьíîé­(êîíñòèòó-
öèîííîé)­жàëîбû,­êîòîðóю­ìîжíî­ðàññìàòðèâàòь­â­êàчåñòâå
эôôåêòèâíîãî­ “èíòåðôåéñà”­ ìåжäó­ íàöèîíàëь-
íîé­ ñèñòåìîé­ зàщèòû­ ïðàâ­ чåëîâåêà­ è­ зàщèòîé
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зà зàêîíîäàòåëьíîé,­èñïîëíèòåëьíîé­è­ñóäåбíîé
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Сîâåòå­ Рåñïóбëèêè­ Êàзàхñòàí»2.­ Â­ ñîîòâåòñòâèè­ ñî­ ñòàòьåé
72­ Êîíñòèòóöèè­ Êàзàхñòàíà­ è­ ñòàòьåé­ 17­ Êîíñòèòóöèîííîãî
зàêîíà­ «О­ Êîíñòèòóöèîííîì­ Сîâåòå­ Рåñïóбëèêè­ Êàзàхñòàí»
Êîíñòèòóöèîííûé­Сîâåò:

-­ðåшàåò­â­ñëóчàå­ñïîðà­âîïðîñ­î­ïðàâèëьíîñòè­ïðîâåäå-
íèÿ­âûбîðîâ­Пðåзèäåíòà­ðåñïóбëèêè;­âûбîðîâ­äåïóòà-
òîâ­Пàðëàìåíòà;­ðåñïóбëèêàíñêîãî­ðåôåðåíäóìà;

-­ðàññìàòðèâàåò­íà­ñîîòâåòñòâèå­Êîíñòèòóöèè­äî­ïîäïè-
ñàíèÿ­ Пðåзèäåíòîì­ ïðèíÿòûå­ Пàðëàìåíòîì­ зàêîíû;
ïðèíÿòûå­ Пàðëàìåíòîì­ è­ åãî­ Пàëàòàìè­ (Мàжèëèñà­ è
Сåíàòà)­ ïîñòàíîâëåíèÿ;­ ìåжäóíàðîäíûå­ äîãîâîðû
Рåñïóбëèêè­äî­èх­ðàòèôèêàöèè;

-­äàåò­îôèöèàëьíîå­òîëêîâàíèå­íîðì­Êîíñòèòóöèè;
-­ äî­ ïðèíÿòèÿ­ Пàðëàìåíòîì­ ñîîòâåòñòâåííî­ ðåшåíèÿ­ î
äîñðîчíîì­ îñâîбîжäåíèè­ îò­ äîëжíîñòè­ Пðåзèäåíòà
Рåñïóбëèêè,­îêîíчàòåëьíîãî­ðåшåíèÿ­îб­îòðåшåíèè­îò
äîëжíîñòè­ Пðåзèäåíòà­ Рåñïóбëèêè­ äàåò­ зàêëючåíèå­ î
ñîбëюäåíèè­óñòàíîâëåííûх­êîíñòèòóöèîííûх­ïðîöåäóð.
Êîíñòèòóöèîííîå­ïðîèзâîäñòâî­ïî­ïðèâåäåííûì­âîïðî-

ñàì­ ìîжåò­ бûòь­ âîзбóжäåíî­ òîëьêî­ ïî­ îбðàщåíèÿì
Пðåзèäåíòà­ Рåñïóбëèêè­ Êàзàхñòàí,­ Пðåäñåäàòåëåé­ Пàëàò
Пàðëàìåíòà,­ íå­ ìåíåå­ îäíîé­ ïÿòîé­ чàñòè­ îò­ îбщåãî­ чèñëà
äåïóòàòîâ­Пàðëàìåíòà,­Пðåìьåð-ìèíèñòðà.

Êîíñòèòóöèîííûé­ Сîâåò­ ðàññìàòðèâàåò­ îбðàщåíèÿ
ñóäîâ­ â­ ñëóчàÿх,­ óñòàíîâëåííûх­ ñòàòьåé­ 78­ Êîíñòèòóöèè
Рåñïóбëèêè­Êàзàхñòàí.­

Рàññìàòðèâàÿ­ äî­ ïîäïèñàíèÿ­ Пðåзèäåíòîì­ ïðèíÿòûå
Пàðëàìåíòîì­ зàêîíû­ è­ äî­ ðàòèôèêàöèè­ ìåжäóíàðîäíûå
äîãîâîðû­ Рåñïóбëèêè­ íà­ ñîîòâåòñòâèå­ èх­ Êîíñòèòóöèè,
Êîíñòèòóöèîííûé­ Сîâåò­ îñóщåñòâëÿåò­ ïðåäâàðèòåëьíûé
êîíòðîëь,­à­ïîñëåäóющèé­êîíòðîëь­–­ïðè­ïðîâåðêå­êîíñòèòó-
öèîííîñòè­ зàêîíîâ­ è­ èíûх­ íîðìàòèâíûх­ ïðàâîâûх­ àêòîâ­ ïî
îбðàщåíèÿì­ñóäîâ­Рåñïóбëèêè.

Êðîìå­òîãî,­ïî­ðåзóëьòàòàì­îбîбщåíèÿ­ïðàêòèêè­êîíñòè-
òóöèîííîãî­ïðîèзâîäñòâà­Êîíñòèòóöèîííûé­Сîâåò­åжåãîäíî
íàïðàâëÿåò­ Пàðëàìåíòó­ ñòðàíû­ ïîñëàíèå­ î­ ñîñòîÿíèè­ êîí-

А. Жаилганова                                                                                  

×лен Конституционного Совета 

Ресïуáлиêи Казахстан

Пîëíîìîчèя­Кîíсòèòуцèîííîгî­Ñîâåòà
Рåспубëèкè­Кàçàхсòàí­è­кîíсòèòуцèîííî­
äîпусòèìыå­пðåäåëы­èх­ðàсшèðåíèя

Уâàжàåìûå­äàìû­è­ãîñïîäà!
Пîзâîëьòå­ ïîбëàãîäàðèòь­ зà­ ïðèãëàшåíèå­ îðãàíèзàòî-

ðîâ­ íàñòîÿщåé­ êîíôåðåíöèè­ îò­ èìåíè­ Пðåäñåäàòåëÿ
Êîíñòèòóöèîííîãî­ Сîâåòà­ Рåñïóбëèêè­ Êàзàхñòàí­ è­ îò­ ñåбÿ
ëèчíî.­ Êîíñòèòóöèîííûé­ Сîâåò­ Êàзàхñòàíà­ îчåíь­ öåíèò
ñîòðóäíèчåñòâî­ ñ­ Êîíñòèòóöèîííûì­Сóäîì­Лàòâèè,­ à­ òàêжå
òåñíóю­ðàбîòó­ñ­Âåíåöèàíñêîé­êîìèññèåé­âî­èìÿ­äèíàìèч-
íîãî­ ðàзâèòèÿ­ è­ óñèëåíèÿ­ êîíñòèòóöèîííîãî­ êîíòðîëÿ­ â
íàшåé­ñòðàíå.­­

Êàзàхñòàí­ ÿâëÿåòñÿ­ åäèíñòâåííûì­ ïîñòñîâåòñêèì­ ãîñó-
äàðñòâîì,­ ãäå­ êîíñòèòóöèîííûé­ êîíòðîëь­ îñóщåñòâëÿåòñÿ
ñïåöèàëьíî­ ñîзäàííûì­ íåзàâèñèìûì­ ãîñóäàðñòâåííûì­ îð-
ãàíîì,­íå­âхîäÿщèì­â­òðàäèöèîííóю­ñèñòåìó­ñóäåбíîé­âëàñ-
òè­ ðåñïóбëèêè,­ чòî­ бûëî­ зàêðåïëåíî­ Êîíñòèòóöèåé­ Рåñïóб-
ëèêè­Êàзàхñòàí­îò­30­àâãóñòà­1995­ãîäà1.

Êîíñòèòóöèîííûé­Сîâåò­Рåñïóбëèêè­Êàзàхñòàí­äåéñòâó-
åò­ñ­ôåâðàëÿ­1996­ãîäà,­ÿâëÿåòñÿ­ãîñóäàðñòâåííûì­îðãàíîì,
åäèíñòâåííàÿ­зàäàчà­ êîòîðîãî­–­îбåñïåчåíèå­âåðхîâåíñòâà
Êîíñòèòóöèè­íà­âñåé­òåððèòîðèè­Рåñïóбëèêè.

Пðåäìåòíûå­ ïîëíîìîчèÿ­ Êîíñòèòóöèîííîãî­ Сîâåòà
Рåñïóбëèêè­ Êàзàхñòàí­ îïðåäåëÿюòñÿ­ Оñíîâíûì­ зàêîíîì
ñòðàíû­ è­ Êîíñòèòóöèîííûì­ зàêîíîì­ «О­ Êîíñòèòóöèîííîì
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1­Êîíñòèòóöèÿ­ Рåñïóбëèêè­ Êàзàхñòàí­ îò­ 30­ àâãóñòà­ 1995­ ãîäà,­ ñ
èзìåíåíèÿìè­ è­ äîïîëíåíèÿìè­ îò 25­ ÿíâàðÿ­ 2012­ ãîäà,­ Аñòàíà,
2012.

2­­Êîíñòèòóöèîííûé­зàêîí­Рåñïóбëèêè­Êàзàхñòàí­îò­29­äåêàбðÿ­1995
ãîäà­№2737­«О­Êîíñòèòóöèîííîì­Сîâåòå­Рåñïóбëèêè­Êàзàхñòàí»
ñ­èзìåíåíèÿìè­è­äîïîëíåíèÿìè­îò 17­èюíÿ­2008­ãîäà.
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ãîäà­óêàзàë,­чòî­óñòàíîâëåíèå­òàêîãî­ôèëьòðà­ñëåäóåò­èз­ñòà-
òåé­12,­15­è­16­Дåêëàðàöèè­ïðàâ­è­ñâîбîä­чåëîâåêà­è­ãðàжäà-
íèíà­ 1789­ ãîäà,­ óñòàíàâëèâàющèх­ êîíñòèòóöèîííîé­ öåëью
«íàäëåжàщåå­îñóщåñòâëåíèå­ñóäåбíîé­âëàñòè»4.

Уêàзàííàÿ­ ôðàíöóзñêàÿ­ ïðîöåäóðà­ ðàññìîòðåíèÿ­ êîí-
ñòèòóöèîííîé­жàëîбû­òàêжå­îòëèчàåòñÿ­îò­êîíñòèòóöèîííîãî
êîíòðîëÿ­â­Ãåðìàíèè.­Тàê,­åñëè­â­Ãåðìàíèè­ñàì­ñóäьÿ,­ðàñ-
ñìàòðèâàющèé­ äåëî­ ïî­ ñóщåñòâó,­ èãðàåò­ îñíîâíóю­ ðîëь­ â
íàïðàâëåíèè­äåëà­â­Êîíñòèòóöèîííûé­Сóä,­òî­âî­Фðàíöèè­эòà
ðîëь­ïðèíàäëåжèò­ñòîðîíàì­â­ïðîöåññå­è­âûñшèì­ñóäåбíûì
îðãàíàì,­ à­ èìåííî­ Ãîñóäàðñòâåííîìó­ ñîâåòó­ è­ Êàññàöèîí-
íîìó­ñóäó.­«Нåìåöêèé­ñóäьÿ­ñóâåðåííî­è­íåзàâèñèìî­îò­ìíå-
íèÿ­ ñòîðîí­ ìîжåò­ ïðîèзâåñòè­ èëè­ íå­ ïðîèзâåñòè­ òàêîé
зàïðîñ,­òîãäà­êàê­âî­Фðàíöèè­ñóäьÿ,­ðàññìàòðèâàющèé­äåëî
ïî­ñóщåñòâó,­íå­ìîжåò­â­ñèëó­ñâîèх­äîëжíîñòíûх­ïîëíîìîчèé
ïîñòóïèòь­òàêèì­жå­îбðàзîì.­­Оí­ñâÿзàí­èíèöèàòèâîé­ñòîðîí
â­ ïðîöåññå.­Дàííîå­ îбñòîÿòåëьñòâî­ ÿâëÿåòñÿ­ òàêжå­ âàжíîé
îñîбåííîñòью­ôðàíöóзñêîé­ñèñòåìû­êîíñòèòóöèîííîãî­êîíò-
ðîëÿ,­ íàïðèìåð,­ â­ îòëèчèå­ îò­ ïðîöåäóð­ â­ êîíñòèòóöèîííûх
ñóäàх­­Аâñòðèè­èëè­Бåëьãèè.­Â­эòèх­ñòðàíàх­зàïðîñ­î­êîíòðî-
ëå­ìîжåò­бûòь­ïîñòàâëåí­ëюбûì­ëèöîì,­чьè­èíòåðåñû­зàòðà-
ãèâàюòñÿ­ïðè­ïðèìåíåíèè­зàêîíà.­Âî­Фðàíöèè­жå­òàêîé­êîíò-
ðîëь­ìîжåò­бûòь­îñóщåñòâëåí­òîëьêî­ïî­зàïðîñàì­ñòîðîíû­â
ïðîöåññå»5.

И­âî­Фðàíöèè,­è­â­Ãåðìàíèè­зàïðîñ­äîëжåí­бûòь­ïèñь-
ìåííûì­è­ìîòèâèðîâàííûì,­íî­â­Ãåðìàíèè­îí­íàïðàâëÿåòñÿ­â
Êîíñòèòóöèîííûé­Сóä6,­òîãäà­êàê­âî­Фðàíöèè­­-­ëèшь­âûñшèì
ñóäåбíûì­ îðãàíàì,­ ïðèíèìàющèì­ ðåшåíèå­ î­ íàïðàâëåíèè
äåëà­â­Êîíñòèòóöèîííûé­Сîâåò.­Пðèчåì­â­Ãåðìàíèè­ïðè­ðàñ-
ñìîòðåíèè­ äåëà­ Êîíñòèòóöèîííûé­ Сóä­ íå­ ñâÿзàí­ ìîòèâàìè
зàïðîñà,­ êîòîðûå­ óêàзàë­ ñóäьÿ,­ ðàññìàòðèâàющèé­ äåëî­ ïî
ñóщåñòâó.
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ñòèòóöèîííîé­ зàêîííîñòè­ â­ Рåñïóбëèêå­ (ïîäïóíêò­ 6)­ ñòàòьè
53­Êîíñòèòóöèè).

Âìåñòå­ñ­òåì,­íà­íàш­âзãëÿä,­ó­Êîíñòèòóöèîííîãî­Сîâåòà
èìååòñÿ­бîëьшîé­ïîòåíöèàë­äëÿ­äàëьíåéшåãî­зàêîíîäàòåëь-
íîãî­ðàñшèðåíèÿ­ïðåäåëîâ­îñóщåñòâëåíèÿ­êîíñòèòóöèîííî-
ãî­ êîíòðîëÿ,­ êîòîðûå­ ñëåäóюò­ íåïîñðåäñòâåííî­ èз­ ñàìîé
Êîíñòèòóöèè­Рåñïóбëèêè.­

Тàê,­ â­ ñòàòьå­ 78­ íàшåé­ Êîíñòèòóöèè­ óñòàíîâëåíî,­ чòî
ñóäû­íå­âïðàâå­ïðèìåíÿòь­зàêîíû­è­èíûå­íîðìàòèâíûå­ïðà-
âîâûå­àêòû,­óщåìëÿющèå­зàêðåïëåííûå­Êîíñòèòóöèåé­ïðàâà
è­ ñâîбîäû­ чåëîâåêà­ è­ ãðàжäàíèíà.­ Еñëè­ ñóä­ óñìîòðèò,­ чòî
зàêîí­èëè­èíîé­íîðìàòèâíûé­ïðàâîâîé­àêò,­ïîäëåжàщèé­ïðè-
ìåíåíèю,­ óщåìëÿåò­ зàêðåïëåííûå­ Êîíñòèòóöèåé­ ïðàâà­ è
ñâîбîäû­ чåëîâåêà­ è­ ãðàжäàíèíà,­ îí­ îбÿзàí­ ïðèîñòàíîâèòь
ïðîèзâîäñòâî­ïî­äåëó­è­îбðàòèòьñÿ­â­Êîíñòèòóöèîííûé­Сîâåò
ñ­ ïðåäñòàâëåíèåì­ î­ ïðèзíàíèè­ эòîãî­ àêòà­ íåêîíñòèòóöèîí-
íûì.

Â­ ñîîòâåòñòâèè­ ñ­ äàííîé­ êîíñòèòóöèîííîé­ íîðìîé­ â
Êîíñòèòóöèîííûé­Сîâåò­îбðàщàюòñÿ­ ñóäû­Рåñïóбëèêè­ âñåх
èíñòàíöèé:­ðàéîííûå­è­ïðèðàâíåííûå­ê­íèì­ñóäû,­îбëàñòíûå
è­ïðèðàâíåííûå­ê­íèì­ñóäû,­ðàññìàòðèâàющèå­äåëà­è­ñïîðû,
êàê­â­êàчåñòâå­ñóäà­àïåëëÿöèîííîé­è­êàññàöèîííîé­èíñòàí-
öèé,­ à­ òàêжå­ Âåðхîâíûé­ Сóä­ â­ êàчåñòâå­ ñóäà­ íàäзîðíîé
èíñòàíöèè.­Â­îòëèчèå­îò­Êîíñòèòóöèîííîãî­Сîâåòà­Фðàíöèè,
êîòîðûé­ ìîжåò­ бûòь­ зàïðîшåí­ ïî­ эòîìó­ âîïðîñó­ ëèшь
Ãîñóäàðñòâåííûì­ñîâåòîì­èëè­Êàññàöèîííûì­ñóäîì­â­ñîîò-
âåòñòâèè­ ñî­ ñòàòьåé­ 61-1­ Êîíñòèòóöèè­ Фðàíöóзñêîé
Рåñïóбëèêè,­åñëè­îбðàòèìñÿ­ê­ïðàêòèêå­åâðîïåéñêèх­ñòðàí3.

Тàêèì­îбðàзîì,­Ãîñóäàðñòâåííûé­ñîâåò­è­Êàññàöèîííûé
ñóä­âî­Фðàíöèè­ÿâëÿюòñÿ­íåêèìè ôèëьòðàìè,­â­êîòîðûå­ïåð-
âîíàчàëьíî­ ïîñòóïàюò­ êîíñòèòóöèîííûå­ жàëîбû­ èз­ ñóäîâ.
Эòè­ôèëьòðû­îзíàчàюò,­чòî­íåëьзÿ­íåïîñðåäñòâåííî­àäðåñî-
âàòь­â­Êîíñòèòóöèîííûé­Сîâåò,­à­òàêжå­òî,­чòî­эòè­äâà­îðãàíà
íå­îбÿзàíû­â­êàжäîì­ñëóчàå­íàïðàâëÿòь­жàëîбó­â­эòîò­Сîâåò.
Оíà­äîëжíà­бûòь­èìè­ðàññìîòðåíà.­ «Сàì­Êîíñòèòóöèîííûé
Сîâåò­ Фðàíöèè­ â­ ðåшåíèè­ №2009-595­ îò­ 3­ äåêàбðÿ­ 2009
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3­ ­Êîíñòèòóöèÿ­Фðàíöóзñêîé­Рåñïóбëèêè­îò­4­îêòÿбðÿ­1958­ ãîäà­ñ
èзìåíåíèÿìè­îò­­23­èюëÿ­2008­ãîäà.

4­­Массо Ж. «Сòàòьè­61­è­62­Êîíñòèòóöèè­Фðàíöóзñêîé­Рåñïóбëèêè:
ïðèîðèòåòíûé­ âîïðîñ­ î­ êîíñòèòóöèîííîñòè»//­ Рåôåðàòèâíûé
жóðíàë­«Ãîñóäàðñòâî­è­ïðàâî».­-­Мîñêâà,­2013,­№2.

5­ ­Грев К. «Êîíòðîëь­ зà­ êîíñòèòóöèîííîñòью­ зàêîíà­ â­ Ãåðìàíèè:
íåêîòîðûå­ñðàâíåíèÿ­ñ­Фðàíöóзñêîé­ñèñòåìîé»//­Рåôåðàòèâíûé
жóðíàë­«Ãîñóäàðñòâî­è­ïðàâî».­-­Мîñêâà,­2013,­№2.

6­­Оñíîâíîé­Зàêîí­Фåäåðàòèâíîé­Рåñïóбëèêè­Ãåðìàíèè­îò­23­ìàÿ
1949­ãîäà­ñ­èзìåíåíèÿìè­îò 28­àâãóñòà­2006­ãîäà.

Из­ìàòåðèàëîâ­Рèжñêîé­ìåжäóíàðîäíîé êîíôåðåíöèè



ãäå­ïðåäóñìîòðåíî,­чòî­ïðîêóðàòóðà­îïðîòåñòîâûâàåò­зàêî-
íû­ è­ äðóãèå­ ïðàâîâûå­ àêòû,­ ïðîòèâîðåчàщèå­ Êîíñòèòóöèè.
Âìåñòå­ñ­òåì­èзëîжåííîå­êîíñòèòóöèîííîå­ïîëîжåíèå­äî­ñèх
ïîð­íå­íàшëî­ñâîåãî­зàêîíîäàòåëьíîãî­ðàзâèòèÿ.­Нà­ïðàêòè-
êå­ ïðîêóðàòóðà­ íå­ ìîжåò­ âîñïîëьзîâàòьñÿ­ эòèì­ ïðàâîì,
ïîñêîëьêó­зàêîíîäàòåëьñòâî­íå­ïðåäóñìàòðèâàåò­ïðàâîâîãî
ìåхàíèзìà­ðåàëèзàöèè­äàííîãî­ïîëíîìîчèÿ.­

Хîчó­îòìåòèòь,­ чòî­îзâóчåííûå­ïðåäëîжåíèÿ­ïî­ óòîчíå-
íèю­ è­ ðàñшèðåíèю­ ïîëíîìîчèé­ ñóäîâ­ îбщåé­ юðèñäèêöèè
ïîзâîëÿò­Êîíñòèòóöèîííîìó­Сîâåòó­бîëåå­эôôåêòèâíî­îñó-
щåñòâëÿòь­зàщèòó­êîíñòèòóöèîííûх­ïðàâ­è­ñâîбîä­чåëîâåêà­è
ãðàжäàíèíà,­îбåñïåчèâàòь­âåðхîâåíñòâî­è­ïðÿìîå­äåéñòâèå
Êîíñòèòóöèè­íà­âñåé­òåððèòîðèè­Рåñïóбëèêè­Êàзàхñòàí.

Êîíåчíî,­ïîñëóшàâ­âûñòóïëåíèÿ­ñâîèх­êîëëåã­èз­äðóãèх
ñòðàí­ïî­âîïðîñàì­ãðàíèö­è­ðàñшèðåíèÿ­êîìïåòåíöèè­îðãà-
íîâ­êîíñòèòóöèîííîãî­êîíòðîëÿ­ñëåäóåò­îñîбî­ïîäчåðêíóòь,
чòî­êàжäîå­ãîñóäàðñòâî­âûбðàëî­ñâîé­ïóòь­ïðàâîâîãî­è­êîí-
ñòèòóöèîííîãî­ðàзâèòèÿ­â­зàâèñèìîñòè­îò­óñòîÿâшèхñÿ­òðà-
äèöèé,­ ìèðîâîззðåíèÿ­ è­ îò­ óðîâíÿ­ ïðàâîñîзíàíèÿ­ ñâîèх
ãðàжäàí,­îò­èх­ìåíòàëèòåòà­è­ò.ä.,­â­эòîì­íàшå­ðàзëèчèå,­íî
îбъåäèíÿåò­ âñåх­ íàñ­ îäíî­ –­ эòî­ ñòðåìëåíèå­ ê­ íàèëóчшåé
зàщèòå­ïðàâ­è­ñâîбîä­íàшèх­ãðàжäàí,­ê­óòâåðжäåíèю­ïðàâî-
âîãî­ãîñóäàðñòâà.

Сïàñèбî­зà­âíèìàíèå.

A. Gzailganova

Member of the Constitutional Council 

of the Republic of Kazakhstan

Authorities­of­the­Constitutional­Court­of­the
Republic­of­Kazakhstan­and­constitutionally

admissible­limits­of­their­extension

Summary
The­article­discusses­ the­ role­ functions­and­examination­of

the­ applications­ of­ the­ Constitutional­ Court­ of­ the­ Republic­ of
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Тàêàÿ­ êîíñòèòóöèîííàÿ­ жàëîбà­ ìîжåò­ бûòь­ íàïðàâëåíà
íà­àêòû­ãîñóäàðñòâåííîé­âëàñòè,­â­чàñòíîñòè­íà­зàêîíû­èëè­â
бîëьшèíñòâå­ñëóчàåâ­íà­ñóäåбíûå­ðåшåíèÿ,­ ­ñòàâшèå­îêîí-
чàòåëьíûìè.­

Зàêîí­ìîжåò­бûòь­îïðîòåñòîâàí,­åñëè­îí­ïîñÿãàåò­íåïîñ-
ðåäñòâåííî­ íà­ îñíîâíûå­ ïðàâà­ èëè­ íà­ ïðàâî­ зàÿâèòåëÿ.
Êîíñòèòóöèîííàÿ­жàëîбà­íà­­­ñóäåбíîå­ðåшåíèå­äîëжíà­бûòь
ïîäàíà­â­ìåñÿчíûé­ñðîê,­à­íà­зàêîí­–­â­òåчåíèå­ãîäà.­Æàëîбà
äîëжíà­ñîäåðжàòь­óêàзàíèå­íà­êîíêðåòíûå­íàðóшåíèÿ­зàòðà-
ãèâàåìûх­ëèчíûх­è­íåïîñðåäñòâåííûх­ïðàâ­зàÿâèòåëÿ.­Еñëè
Êîíñòèòóöèîííûé­ Сóä­ Ãåðìàíèè­ ïðèíèìàåò­ îбîñíîâàííî
ìîòèâèðîâàííóю­жàëîбó,­ òî­ îí­ îбëàäàåò­ ïðàâîì­ àííóëèðî-
âàòь­ зàêîí­ èëè­ ñóäåбíîå­ ðåшåíèå,­ è­ â­ ïîñëåäíåì­ ñëóчàå
íàïðàâèòь­äåëî­íà­íîâîå­ñóäåбíîå­ðàññìîòðåíèå­â­ñóäåбíûé
îðãàí­îбûчíîé­юñòèöèè.

У­íàñ­жå­ñîãëàñíî­ïóíêòó­3­ñòàòьè­22­Êîíñòèòóöèîííîãî
зàêîíà­ «О­ Êîíñòèòóöèîííîì­ Сîâåòå­ Рåñïóбëèêè­ Êàзàхñòàí»
îбðàщåíèå­ëюбîãî­ñóäà­â­Êîíñòèòóöèîííûé­Сîâåò­ïîäïèñû-
âàåòñÿ­ ïðåäñåäàòåëåì­ ñîîòâåòñòâóющåãî­ ñóäà.­ Â­ ñëóчàÿх,
êîãäà­ îбðàщåíèå­ ñóäà­ ïîäïèñûâàåòñÿ­ íå­ ïðåäñåäàòåëåì,­ à
ñóäьåé,­ â­ ïðîèзâîäñòâå­ êîòîðîãî­íàхîäèòñÿ­ñóäåбíîå­äåëî,
âûшåóêàзàííîå­ïîëîжåíèå­зàêîíà­ÿâëÿåòñÿ­îñíîâàíèåì­äëÿ
îòêàзà­â­ïðèíÿòèè­ê­ïðîèзâîäñòâó­Êîíñòèòóöèîííîãî­Сîâåòà
òàêîãî­îбðàщåíèÿ.

Â­эòîé­ñâÿзè­Êîíñòèòóöèîííûé­Сîâåò­â­ðÿäå­ñâîèх­åжå-
ãîäíûх­ ïîñëàíèé­ óêàзàë,­ чòî­ ïîëîжåíèå­ ïóíêòà­ 3­ ñòàòьè­ 22
Êîíñòèòóöèîííîãî­ зàêîíà­ «О­ Êîíñòèòóöèîííîì­ Сîâåòå
Рåñïóбëèêè­Êàзàхñòàí»­ïðåïÿòñòâóåò­ñóäьÿì­íåïîñðåäñòâåí-
íî­ îбðàщàòьñÿ­ ñ­ ïðåäñòàâëåíèåì­ î­ ïðèзíàíèè­ зàêîíà­ èëè
èíîãî­ íîðìàòèâíîãî­ ïðàâîâîãî­ àêòà­ íåêîíñòèòóöèîííûìè7.
Пîëàãàåì,­чòî­èñêëючåíèå­èз­êîíñòèòóöèîííîãî­зàêîíà­äàí-
íîãî­ ïîëîжåíèÿ­ ñíèìåò­ эòè­ âîïðîñû­ è­ òåì­ ñàìûì­ ó­ ñóäåé
ïîÿâèòñÿ­ âîзìîжíîñòь­ ñàìîñòîÿòåëьíî­ îбðàщàòьñÿ­ â
Êîíñòèòóöèîííûé­Сîâåò.

Тàêжå­хîòåëîñь­бû­àêöåíòèðîâàòь­âíèìàíèå­íà­ïîëîжå-
íèå­ ïóíêòà­ 1­ ñòàòьè­ 83­ Êîíñòèòóöèè­ Рåñïóбëèêè­ Êàзàхñòàí,
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7­­Пîñëàíèÿ­Êîíñòèòóöèîííîãî­Сîâåòà­Рåñïóбëèêè­Êàзàхñòàí­îò­24
ìàðòà­2001­ãîäà­è­îò­23­èюíÿ­2008­ãîäà­№09-6/1­«О­ñîñòîÿíèè
êîíñòèòóöèîííîé­зàêîííîñòè­â­Рåñïóбëèêå­Êàзàхñòàí».
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T. Birmontienė

Justice of the Constitutional Court of the

Republic of Lithuania

The­Constitutional­Concept­of­Impeachment:­
the­Role­of­the­Constitutional­Court

I.­Introduction
The­ constitutional­ institute­ of­ impeachment—as­ an­ instru-

ment­ of­ constitutional­ liability—is­ important­ in­ deciding­ of­ the
constitutional­liability­issues­of­highest­state­officials.­The­consti-
tutional­ beginnings­ of­ this­ institute­ (provided­we­ don’t­mention
some­ancient­democratic­institutes,­as,­for­instance,­ostracising)
are­ the­provisions­of­ the­US­Constitution­of­ 1787,­ according­ to
which,­ the­ President,­ Vice­ President­ and­ all­ civil­ officers­ of­ the
United­States,­shall­be­removed­from­office­on­impeachment­for,
and­conviction­of,­treason,­bribery,­or­other­high­crimes­and­mis-
demeanours.­The­House­of­Representatives,­when­voting­for­arti-
cles­of­accusation,­presses­charges,­whereas­all­ impeachments
are­ tried­ by­ the­ Senate.­ The­ role­ of­ the­ judiciary­ is­ minimal­ in
impeachment.­However,­during­the­ impeachment­trial­of­ the­US
President,­ the­ Chief­ Justice­ presides­ over­ the­ sitting­ of­ the
Senate.­ Thus,­ historically,­ the­ impeachment­ institute­ came­ into
being­as­a­political­­­­­instrument—a­political­institution,­the­parlia-
ment,­ considers­ the­ issues­ of­ constitutional­ liability­ of­ highest
state­officials.

The­constitutions­of­democratic­states­treat­impeachment­as
a­special­procedure,­where­the­issue­of­the­constitutional­liability
of­ the­ official­ is­ being­ decided.­ The­ impeachment­ institute­ has
undergone­changes­and,­at­present,­when­the­impeachment­pro-
ceedings­ are­ being­ consolidated­ in­ constitutions,­ the­ role­ of
courts,­ including­ constitutional­ ones,­ is­ increasing.­ In­ some
states,­as­for­instance,­in­France,­even­in­the­presence­of­an­insti-
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Kazakhstan.­According­to­Article­22,­Part­3­of­the­Constitutional
Law­ on­ Constitutional­ Council­ of­ the­ Republic­ of­ Kazakhstan
applications­of­ the­courts­ to­ the­Constitutional­Court­are­signed
by­the­chair­of­the­relevant­court.­In­case­when­the­application­is
signed­ by­ a­ judge,­ the­ above­ -­mentioned­ Article­ authorizes­ to
decline­the­examination­of­the­case.­­The­Constitutional­Council­in
a­ number­ of­ messages­ mentioned­ that­ provision­ of­ Article­ 22,
Part­3­of­ the­Constitutional­Law­on­Constitutional­Council­of­ the
Republic­of­Kazakhstan­hinders­the­judges­to­apply­directly­to­the
Constitutional­ Court.­ Provisions­ Article­ 83,­ Point­ 1­ of­ the
Constitution­ of­ the­ Republic­ of­ Kazakhstan­ prescribes­ that­ the
prosecutor's­office­is­authorized­to­challenge­the­laws­and­other
legal­acts­which­are­contradicting­the­Constitution.­Although­this
constitutional­provision­has­not­been­ legislatively­elaborated.­ In
practice,­ the­ prosecutor's­ office­ is­ not­ authorized­ to­ enjoy­ this
right,­as­the­legislation­does­not­provide­legal­mechanism­for­the
implementation­of­this­power.­
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The­ purpose­ of­ this­ report­ is­ to­ disclose­ the­ essence­ of
impeachment­as­a­constitutional­institute,­as­consolidated­in­the
Republic­ of­ Lithuania’s­ Constitution­ of­ 1992,­ and­ the­ role
assigned­to­the­Constitutional­Court­of­the­Republic­of­Lithuania3

(hereinafter—also­ the­Constitutional­Court)­ in­ the­ impeachment
proceedings,­as­well­as­the­changes­in­that­role.­

2.­The­concept­of­impeachment­as­a­constitutional­
institute

The­Constitutional­Court­began­formulating­the­elements­of
the­institute­of­impeachment­as­far­back­as­in­its­ruling­of­11­May
1999,­in­which­this­constitutional­institute­was­construed­as­inde-
pendent­ and­ related­ to­ the­ provisions­ of­ Item­ 5­ of­ Article­ 63,
Paragraph­ 2­ of­ Article­ 86,­ Item­ 5­ of­ Article­ 88,­ Paragraph­ 1­ of
Article­89,­Article­105,­Item­5­of­Article­108­and­Article­116­of­the
Constitution,­which­are­to­be­assessed­as­constituting­the­consti-
tutional­basis­for­the­institute­of­impeachment.­The­provisions­of
the­Constitution­consolidating­the­institute­of­ impeachment­may
not­be­dissociated­from­the­striving­for­an­open,­just­and­harmo-
nious­ civil­ society­ and­ a­ state­ under­ the­ rule­ of­ law,­ which­ is
enshrined­in­the­Preamble­to­the­Constitution,­also­from­the­pro-
vision­of­Article­1­of­the­Constitution­that­the­State­of­Lithuania­is
a­ democratic­ republic,­ from­ the­ provision­ of­ Article­ 4­ of­ the
Constitution­ that­ the­ Nation­ executes­ its­ supreme­ sovereign
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tution­of­constitutional­review,­in­the­impeachment­proceedings,
along­with­the­parliament,­the­High­Court,1 or­the­Court­of­Justice
of­the­Republic,2 formed­specifically­for­deciding­this­issue,­take
part.­ Still,­ in­ most­ countries,­ whose­ constitutions­ consolidate
powers­ of­ the­Constitutional­Court,­ in­ the­ impeachment­ proce-
dure,­ along­with­ the­ parliament,­ the­ institution­ of­ constitutional
review­takes­part­as­well­(e.g.,­Lithuania,­Germany,­Austria,­Italy,
the­Czech­Republic,­South­Korea,­etc.)­The­role­of­constitutional
courts­ in­ the­ impeachment­ proceedings­ is­ different­ whereas­ in
some­states­it­is­the­Constitutional­Court­that­pronounces­the­final
word­(Germany,­Austria,­South­Korea),­ though­ in­Lithuania­(and
also­ in­ Italy)­ –­ after­ a­ corresponding­ conclusion­ of­ the
Constitutional­Court­the­final­decision­is­taken­by­the­parliament.
In­ some­ countries­ not­ constitutional­ court­ but­ another­ higher
court,­as­in­the­case­of­Romania,­the­High­Court­of­Cassation­and
Justice,­take­part­in­the­procedure­of­impeachment­and­the­deci-
sion­of­this­court­is­final.­In­Romania­the­constitutional­court­par-
ticipates­in­a­special­procedure­of­the­suspension­of­the­President
of­Romania­from­office­and­serves­as­an­advisory­body,­whereas
the­final­question­of­the­suspension­of­the­President­of­Romania
is­decided­by­referendum.

Thus,­in­the­constitutions­of­most­states­certain­elements­of
the­impeachment­ institute­are­established,­however,­the­chosen
impeachment­ models­ are­ different.­ The­ specific­ character­ of
these­models­is­determined­by­the­role­of­courts­in­impeachment,
and,­in­particular,­by­the­role­of­constitutional­courts.
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3­­Speaking­of­ the­ impeachment­proceedings­ that­have­ taken­place­ in
Lithuania,­one­should­note­that,­on­15­June­1999,­the­Seimas­did­not
approve­the­revocation­of­the­mandate­of­the­Member­of­the­Seimas
Audrius­Butkevičius­and­it­continued­to­be­a­Member­of­the­Seimas,
even­ though­ he­ had­ been­ convicted­ for­ the­ commission­ of­ a­ crime
(attempted­ serious­ fraud).­ On­ 31­ March­ 2004,­ the­ Constitutional
Court­adopted­the­corresponding­conclusion­stating­that­the­actions
of­President­Rolandas­Paksas­of­the­Republic­of­Lithuania­had­been­in
conflict­ with­ the­ Constitution­ and­ that­ he­ had­ grossly­ violated­ the
Constitution,­whilst,­on­6­April­ 2004,­ the­Seimas­ removed­Rolandas
Paksas­ from­ office.­ On­ 27­ October­ 2010,­ the­ Constitutional­ Court
adopted­ the­ conclusion­ stating­ that­ the­Members­ of­ the­ Seimas­ A.
Sacharukas­and­L.­Karalius­had­grossly­violated­the­Constitution­and
had­breached­the­oath,­however,­the­Seimas­revoked­only­the­man-
date­ of­ the­Member­ of­ the­Seimas­ L.­Karalius,­whilst­ A.Sacharukas
continued­as­a­Member­of­the­Seimas.

1­­ Article­68­of­the­Constitution­of­the­French­Republic inter alia provides
that­ the­President­ of­ the­Republic­ shall­ not­ be­ removed­ from­office
during­ the­ term­ thereof­ on­ any­ grounds­ other­ than­ a­ breach­ of­ his
duties­ patently­ incompatible­ with­ his­ continuing­ in­ office.­ Such
removal­ from­office­shall­be­proclaimed­by­Parliament­sitting­as­ the
High­Court.

2­­Article­68-1­of­ the­Constitution­of­ the­French­Republic­provides­ that
members­ of­ the­ Government­ shall­ be­ criminally­ liable­ for­ acts­ per-
formed­in­the­holding­of­their­office­and­classified­as­serious­crimes­or
other­major­offences­at­the­time­they­were­committed;­they­shall­be
tried­by­the­Court­of­Justice­of­the­Republic.­In­Article­68-2­it­is­inter
alia held­ the­Court­of­Justice­of­ the­Republic­shall­consist­of­ fifteen
members:­ twelve­Members­ of­ Parliament,­ elected­ in­ equal­ number
from­among­their­ranks­by­the­National­Assembly­and­the­Senate­after
each­general­or­partial­renewal­by­election­of­these­Houses,­and­three
judges­of­the­Cour de cassation,­one­of­whom­shall­preside­over­the
Court­of­Justice­of­the­Republic.­
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date­ of­ a­Member­ of­ the­Seimas,­ a­ 3/5­majority­ vote­ of­ all­ the
Members­of­the­Seimas­is­necessary.

In­its­ruling­of­11­May­1999,­the­Constitutional­Court­formu-
lated­for­the­first­time­the­constitutional­concept­of­impeachment
and­noted­that­impeachment­is­one­of­the­measures­of­self-pro-
tection­of­ the­civil­society.­Providing­ for­a­special­procedure­ for
dismissal­of­the­top­officials­from­office­or­that­for­revocation­of
their­ mandate,­ one­ ensures­ the­ public­ and­ democratic­ control
over­ the­activities­of­ those­officials­and­at­ the­same­time­grants
them­the­additional­guarantees­so­that­they­can­fulfil­their­duties
on­the­basis­of­law.­Later­the­aforesaid­provisions­were­developed
in­other­Constitutional­Court’s­rulings,­inter­alia­of­those­30­March
2000,­24­May­2004­and­5­September­2012,­and­the­conclusions
of­31­March­2004,­27­October­2010.

In­ its­ ruling­ of­ 5­ September­ 2012,­ the­Constitutional­ Court
summed­ up­ the­ doctrine­ of­ the­ concept­ of­ impeachment­ and
noted­the­following:

–­the­Constitution­consolidates­such­an­organisation­of­insti-
tutions­ executing­ state­ power­ and­ such­ a­ procedure­ for
their­ formation­ where­ all­ the­ institutions­ executing­ state
power—the­ Seimas,­ the­ President­ of­ the­ Republic,­ the
Government,­ the­Judiciary,­as­well­as­other­state­ institu-
tions—are­ formed­ only­ from­ the­ citizens­ who­ without
reservations­obey­the­Constitution­adopted­by­the­Nation
and­ who,­ while­ in­ office,­ unconditionally­ follow­ the
Constitution,­ law­and­ the­ interests­of­ the­Nation­and­ the
State­of­Lithuania;

–­ state­ officials­must­ enjoy­ the­ trust­ of­ citizens—the­ state
community,­ however,­ in­ order­ that­ citizens—the­ state
community—could­ reasonably­ trust­ state­ officials,­ also
that­it­would­be­possible­to­ascertain­that­all­the­state­insti-
tutions­and­all­the­state­officials­follow­the­Constitution­as
well­as­ law­and­obey­ them,­while­ those­who­do­not­obey
the­Constitution­and­law­would­not­hold­the­office­for­which
the­ trust­ of­ citizens—the­ state­ community—is­ required,
the­public­democratic­control­over­the­activity­of­state­offi-
cials­and­their­accountability­ to­society,­which­comprises
inter­alia­a­possibility­of­removing­from­office­those­state
officials­ who­ violate­ the­ Constitution­ and­ law,­ who­ bring
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power­either­directly­or­through­its­democratically­elected­repre-
sentatives,­ as­ well­ as­ from­ the­ provisions­ of­ Article­ 5­ of­ the
Constitution­that­the­scope­of­power­is­limited­by­the­Constitution
and­state­institutions­serve­the­people.­The­constitutional­princi-
ple­of­a­state­under­the­rule­of­ law­requires­that­all­state­ institu-
tions­and­officials­act­only­on­the­basis­of­the­Constitution­and­law
and­in­compliance­with­the­Constitution­and­law.

Various­ aspects­ of­ the­ constitutional­ concept­ of­ impeach-
ment­ have­ been­ disclosed­ in­ the­ jurisprudence­ of­ the
Constitutional­Court,­inter­alia­the­Constitutional­Court’s­ruling­of
11­ May­ 1999,­ the­ conclusions­ of­ 31­ March­ 2004­ and­ of­ 27
October­2010,­ the­ rulings­of­15­April­2004,­25­May­2004­and­5
September­2012.

The­Constitutional­Court­has­construed­the­legal­concept­of
impeachment­while­first­of­all­interpreting­the­provisions­of­Article
74­of­the­Constitution.

Article­ 74­ of­ the­Constitution­ prescribes:­ “The­President­ of
the­ Republic,­ the­ President­ and­ justices­ of­ the­ Constitutional
Court,­ the­ President­ and­ justices­ of­ the­ Supreme­ Court,­ the
President­ and­ judges­ of­ the­ Court­ of­ Appeal,­ as­ well­ as­ the
Members­ of­ the­ Seimas,­ who­ have­ grossly­ violated­ the
Constitution­or­breached­their­oath,­or­if­it­transpires­that­a­crime
has­ been­ committed,­ may,­ by­ a­ 3/5­ majority­ vote­ of­ all­ the
Members­of­the­Seimas,­be­removed­from­office,­or­the­mandate
of­a­Member­of­ the­Seimas­may­be­ revoked.­This­ shall­be­per-
formed­ according­ to­ the­ procedure­ for­ impeachment­ proceed-
ings,­which­shall­be­established­by­the­Statute­of­the­Seimas.”

Thus,­Article­74­of­the­Constitution­consolidates­the­following
elements­ of­ impeachment:­ 1)­ impeachment­ as­ a­ parliamentary
procedure­ is­ applied­ only­ to­ the­ President­ of­ the­ Republic,­ the
President­and­ justices­of­ the­Constitutional­Court,­ the­President
and­ justices­of­ the­Supreme­Court,­ the­President­and­ judges­of
the­Court­ of­Appeal,­ and­Members­of­ the­Seimas;­ 2)­ impeach-
ment­proceedings­may­be­instituted­only­for­a­gross­violation­of
the­Constitution­or­a­breach­of­the­oath,­or­ if­ it­ transpires­that­a
crime­has­been­committed;­3)­the­objective­of­impeachment­pro-
ceedings­is­to­decide­the­question­of­the­constitutional­liability­of
the­ aforesaid­ persons;­ 4)­ impeachment­ is­ conducted­ by­ the
Seimas;­5)­to­remove­a­person­from­office­or­to­revoke­his­man-
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al­doctrine­are­also­applicable­mutatis mutandis to­the­legal­situ-
ations­where­it­is­being­decided­whether­the­actions­of­a­Member
of­the­Seimas,­whereby­the­Constitution­has­been­violated,­con-
stitute­a­gross­violation­of­the­Constitution.

Thus,­ in­ the­doctrine­of­ the­Constitutional­Court,­ ­ impeach-
ment­is­one­of­the­forms­of­public­democratic­control­over­state
officials.­ It­ is­one­of­the­measures­of­self-protection­of­the­state
community,­ the­ civil­ Nation,­ a­way­ of­ its­ own­ defence­ from­ the
aforesaid­top­officials­of­state­power­who­ignore­the­Constitution
and­law,­in­a­manner­when­they­are­prohibited­from­holding­cer-
tain­office,­as­they­do­not­fulfil­their­obligation­unconditionally­to
follow­the­Constitution­and­law,­follow­the­interests­of­the­Nation
and­the­State­of­Lithuania.

The­ constitutional­ institute­ of­ impeachment­ is­ interrelated
and­integrated­with­other­important­constitutional­institutes­such
as­ the­oath­and­the­electoral­ rights.­The­alteration­of­any­of­ the
elements­of­these­institutes­would­result­in­the­change­of­the­con-
tent­ of­ other­ related­ institutes,­ i.e.­ the­ system­ of­ values
entrenched­in­the­aforementioned­constitutional­institutes­would
be­changed.

2.1. Grounds for impeachment

In­Article­74­of­ the­Constitution­three­grounds­for­ impeach-
ment­ are­ distinguished:­ a­ gross­ violation­ of­ the­ Constitution,­ a
breach­of­ the­oath,­or­when­ it­ transpires­ that­a­crime­has­been
committed.

A­breach­of­the­oath­in­all­cases­is­deemed­to­be­a­gross­viola-
tion­ of­ the­ Constitution.­ In­ its­ ruling­ of­ 30­ December­ 2003,­ the
Constitutional­Court­held­that­the­Constitution­is­grossly­violated­in­all
cases­ when­ the­ President­ of­ the­ Republic­ breaches­ his­ oath.
Faithfulness­to­the­State­of­Lithuania­is­also­inseparable­from­faithful-
ness­to­the­Constitution;­upon­the­breach­of­the­oath­to­be­faithful­to
the­Republic­of­Lithuania,­one­also­grossly­violates­the­Constitution.

However,­another­ground­for­impeachment—commission­of
a­crime­may­not­in­every­case­be­assessed­as­a­gross­violation­of
the­Constitution,­as,­when­deciding­whether­the­actions­of­a­cor-
responding­official­have­grossly­violated­the­Constitution,­in­each
case­ it­ is­necessary­ to­assess­ the­contents­of­ concrete­actions
and­ the­ circumstances­ of­ their­ performance.­ In­ its­ ruling­ of­ 5
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their­personal­ interests­or­ the­ interests­of­a­group­above
the­interests­of­society,­or­who­discredit­state­authority­by
their­actions,­is­needed;

–­one­of­the­forms­of­the­public­democratic­control­over­the
activity­ of­ state­ officials­ is­ the­ constitutional­ institute­ of
impeachment.­ The­ application­ of­ an­ institute­ of­ impeach-
ment—a­special­parliamentary­procedure­and­the­constitu-
tional­sanction­of­removal­from­office,­which­are­entrenched
in­ the­ Constitution,­ in­ respect­ of­ the­ President­ of­ the
Republic,­ the­ President­ and­ justices­ of­ the­ Constitutional
Court,­the­President­and­justices­of­the­Supreme­Court­and
the­President­and­ judges­of­the­Court­of­Appeal,­ is­one­of
the­measures­of­self-protection­of­the­state­community,­the
civil­Nation,­a­way­of­its­own­defence­from­the­aforesaid­top
officials­of­state­power­who­ignore­the­Constitution­and­law,
in­a­manner­when­they­are­prohibited­from­holding­certain
office,­as­they­do­not­fulfil­their­obligation­unconditionally­to
follow­ the­Constitution­and­ law,­ follow­ the­ interests­of­ the
Nation­and­the­State­of­Lithuania,­and­who­have­disgraced
state­authority­by­their­actions.

Not­every­violation­of­the­Constitution­is­in­itself­a­gross­viola-
tion­of­ the­Constitution;4 while­deciding­whether­ the­actions­of
the­President­of­the­Republic­grossly­violated­the­Constitution,­in
each­case­one­must­assess­the­contents­of­concrete­actions­of
the­President­of­the­Republic­as­well­as­the­circumstances­of­their
performance;­ a­ breach­ of­ the­ oath­ of­ the­ President­ of­ the
Republic­is,­at­the­same­time,­a­gross­violation­of­the­Constitution,
while­a­gross­violation­of­the­Constitution­is,­at­the­same­time,­a
breach­of­the­oath;­by­the­actions­of­the­President­of­the­Republic
the­ Constitution­ would­ be­ grossly­ violated­ in­ cases­ when­ the
President­of­the­Republic­held­its­office­in­bad­faith,­acted­not­in
the­interests­of­the­Nation­and­the­state­but­his­personal­interests,
those­of­ individual­persons­or­their­groups,­acted­with­purposes
and­ in­ the­ interests­ that­ are­ incompatible­ with­ the­ Constitution
and­ laws­ and­ with­ public­ interests,­ or­ knowingly­ failed­ to­ dis-
charge­the­duties­established­for­the­President­of­the­Republic­in
the­Constitution­and­laws.­The­said­provisions­of­the­constitution-
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4­­The­Constitutional­Court’s­conclusion­of­31­March­2004.­
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2.2. The powers of the Seimas and those of the 

Constitutional Court in impeachment proceedings

Only­ two­ institutions—the­ Seimas­ and­ the­ Constitutional
Court—enjoy­powers­in­impeachment­proceedings.­The­principle
of­ separation­ of­ state­ powers,­ which­ is­ entrenched­ in­ the
Constitution, inter alia means­that­once­the­powers­of­a­concrete
institution­ of­ state­ power­ have­ been­ directly­ established­ in­ the
Constitution,­one­institution­of­state­power­may­not­take­over­the
said­powers­from­another­state­institution­and­it­may­not­transfer
or­waive­ them;­such­powers­may­not­be­amended­or­ limited­by
law.

Under­ Article­ 74­ of­ the­ Constitution,­ the­ procedure­ for
impeachment­ proceedings­ is­ established­ by­ the­ Statute­ of­ the
Seimas.­That­provision­of­ the­Constitution­ implies­the­discretion
of­the­Seimas­to­establish­in­the­Statute­of­the­Seimas­as­to­who
initiates­ impeachment,­how­this­ is­done,­the­procedure­for­con-
ducting­ impeachment,­ the­ procedure­ for­ adopting­ a­ decision
concerning­the­removal­of­the­person­from­office­or­revocation­of
the­mandate­of­a­Member­of­the­Seimas,­etc.

The­ role­ of­ the­ Constitutional­ Court­ in­ impeachment­ pro-
ceedings­has­undergone­changes.­Article­74­of­the­Constitution
expressis verbis consolidates­the­grounds­for­impeachment,­the
persons­who­may­be­ impeached,­and­ the­ fact­ that­ it­ is­only­ the
Seimas­that­may,­by­a­3/5­majority­vote­of­all­the­Members­of­the
Seimas,­remove­from­office­or­revoke­the­mandate­of­a­Member
of­the­Seimas.­The­same­article­also­provides­that­the­procedure
for­impeachment­proceedings­is­established­by­the­Statute­of­the
Seimas.

While­assessing­the­constitutional­provisions­designated­for
the­role­of­the­Constitutional­Court­in­impeachment­proceedings,
one­should­note­that­ Item­4­of­Paragraph­2­of­Article­105­of­the
Constitution­only­provides­that­the­Constitutional­Court­presents
a­conclusion­whether­concrete­actions­of­Members­of­the­Seimas
and­state­officials­against­whom­an­impeachment­case­has­been
instituted­are­in­conflict­with­the­Constitution.

Thus,­ when­ providing­ for­ the­ procedure­ for­ impeachment
proceedings­ in­ the­ Statute­ of­ the­ Seimas,­ the­ legislator­ enjoys
some­ freedom­ of­ discretion.­ In­ concrete­ constitutional­ justice
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September­2012,­ the­Constitutional­Court­summed­up­the­doc-
trine­formulated­in­its­ruling­of­25­May­2004­and­noted­that­one­of
the­grounds­established­ in­Article­74­of­ the­Constitution,­ under
which­a­certain­official,­specified­in­Article­74­of­the­Constitution,
may­be­removed­from­office­or­his­mandate­of­a­Member­of­the
Seimas­may­be­revoked,­is­“if­it­transpires­that­a­crime­has­been
committed”,­and­held­the­following:

–­the­commission­of­a­crime­in­itself­does­not­mean­that­the
person­ has­ at­ the­ same­ time­ violated­ the­ Constitution­ or
breached­the­oath,­or­that­the­person­in­his­activity­did­not
follow­the­Constitution,­ the­ interests­of­ the­Nation­and­the
State­of­Lithuania,­etc.;­some­crimes­may­even­be­of­a­type
not­directly­related­with­a­breach­of­the­oath­provided­for­in
the­Constitution­or­with­a­gross­violation­of­the­Constitution;

–­it­emerges­from­the­provisions­of­Article­74­and­Paragraph
2­of­Article­56­of­ the­Constitution­that­ the­crime­by­which
the­Constitution­has­not­been­grossly­violated­and­the­oath
has­not­been­breached­does­not­cause­the­same­constitu-
tional­legal­effects­as­the­crime­by­which­the­Constitution­is
grossly­violated­or­the­oath­is­breached;

–­Paragraph­2­of­Article­56­of­the­Constitution,­under­which­a
person­ who­ has­ fulfilled­ punishment­ imposed­ by­ a­ court
judgement­ may­ stand­ in­ elections­ for­ a­ Member­ of­ the
Seimas,­means­that­the­Constitution­does­not­provide­that­a
person­who­has­been­removed­from­office­under­the­proce-
dure­for­impeachment­proceedings­for­the­commission­of­a
crime­whereby­the­Constitution­has­not­been­grossly­violated
and­the­oath­has­not­been­breached­may­not­stand­in­elec-
tions­ for­a­Member­of­ the­Seimas;­moreover,­while­making
the­ aforementioned­ exception,­ the­ Constitution­ expressis
verbis­allows­to­elect­such­a­person­Member­of­the­Seimas.

Thus,­the­commission­of­a­crime­in­itself­does­not­mean­that
the­ person­ has­ at­ the­ same­ time­ violated­ the­ Constitution­ or
breached­the­oath,­or­that­the­person­in­his­activity­did­not­follow
the­ Constitution,­ the­ interests­ of­ the­ Nation­ and­ the­ State­ of
Lithuania,­ etc.­Some­crimes­may­even­be­of­ a­ type­not­directly
related­with­a­breach­of­the­oath­provided­for­in­the­Constitution
or­with­a­gross­violation­of­the­Constitution.5
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5­­The­Constitutional­Court's­ruling­of­15­April­2004.
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Later,­ in­ its­acts­of­2004,­ the­Constitutional­Court­gradually
formulated­ the­ doctrinal­ provisions­ that­ exerted­ essential­ influ-
ence­on­the­constitutional­concept­of­impeachment­proceedings
and­ determined­ changes­ in­ the­ ordinary­ legal­ regulation­ laid
down­in­the­Statute­of­the­Seimas.

In­its­conclusion­of­31­March­2004,­while­interpreting­differ-
ent­ powers­ of­ the­ Seimas­ and­ the­ Constitutional­ Court­ in
impeachment­ proceedings,­ the­Constitutional­ Court­ formulated
the­essential­provision­of­the­constitutional­doctrine­to­the­effect
that­ the­ Seimas­ enjoys­ the­ powers­ to­ decide­ whether­ the
President­of­the­Republic­should­be­removed­from­office,­but­not
whether­concrete­actions­of­the­President­of­the­Republic­are­not
in­ conflict­ with­ the­ Constitution;­ during­ the­ impeachment­ pro-
ceedings­at­the­Seimas­only­the­issue­of­the­constitutional­liabili-
ty­of­the­President­of­the­Republic­is­decided,­i.e.­only­the­issue­of
whether­to­remove­the­President­of­the­Republic­from­office­for­a
gross­violation­of­the­Constitution.­The­Seimas­may­not­question
a­ conclusion­ of­ the­ Constitutional­ Court­ stating­ that­ concrete
actions­of­the­President­of­the­Republic­are­in­conflict­(or­are­not
in­conflict)­with­the­Constitution.­The­Constitutional­Court’s­con-
clusion­ is­final­on­this­ issue.­Under­the­Constitution,­the­Seimas
does­not­enjoy­any­powers­ to­decide­whether­ the­conclusion­of
the­ Constitutional­ Court­ is­ grounded­ and­ lawful—the­ legal­ fact
that­the­actions­of­the­President­of­the­Republic­are­in­conflict­(or
are­not­in­conflict)­with­the­Constitution­is­established­only­by­the
Constitutional­Court.

The­ Constitutional­ Court­ emphasised­ that­ in­ cases­ when
impeachment­proceedings­are­instituted­against­the­President­of
the­Republic­for­a­gross­violation­of­the­Constitution,­the­Seimas
has­a­duty­ to­apply­ to­ the­Constitutional­Court,­ requesting­ for­a
conclusion­whether­ the­actions­of­ the­President­of­ the­Republic
are­in­conflict­with­the­Constitution.

In­its­ruling­of­15­April­2004,­the­Constitutional­Court­formu-
lated­ a­ doctrinal­ provision­ on­ the­ powers­ of­ the­ Seimas­ in
impeachment­proceedings­and­emphasised­that­no­state­institu-
tions­are­allowed­to­interfere­with­the­constitutional­powers­of­the
Seimas­to­conduct­impeachment,­unless­it­ is­provided­for­ in­the
Constitution;­ impeachment­may­ be­ initiated­ only­ at­ the­ Seimas
and­only­Members­of­the­Seimas­may­launch­an­impeachment­ini-
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cases,­the­Constitutional­Court­has­assessed­this­freedom­of­dis-
cretion­in­the­aspect­of­ its­compliance­with­the­Constitution­and
respectively­corrected­it.­The­ordinary­legal­regulation­consolidat-
ed­in­the­Statute­of­the­Seimas­was­corrected­in­view­of­the­doc-
trine­ of­ impeachment­ proceedings­ formulated­ by­ the
Constitutional­Court.­Two­important­stages­of­the­development­of
this­ legal­ regulation­may­ be­ distinguished:­ the­ period­ between
1999­and­2004­and­the­period­starting­from­2004.

In­its­ruling­of­11­May­1999,­in­which­one­assessed­the­arti-
cles­of­the­Statute­of­the­Seimas­regulating­the­impeachment­pro-
ceedings,­the­Constitutional­Court,­while­interpreting­Article­74­of
the­Constitution,­noted­that­the­Statute­of­the­Seimas­may­estab-
lish­such­a­procedure­for­impeachment­that­takes­account­of­the
differences­of­the­constitutional­grounds­for­impeachment.­Thus,
the­ Constitutional­ Court­ formulated­ a­ doctrinal­ provision­ to­ the
effect­ that­ different­ constitutional­ grounds­ for­ impeachment
determine­ different­ impeachment­ proceedings­ at­ the­ Seimas.
Even­ though­ this­ ruling­ recognised­ that­ the­ provision­ of­ Article
259­of­the­Statute­of­the­Seimas,­insofar­as­it­was­limiting­the­right
of­a­convicted­person­to­participate­in­the­impeachment­proceed-
ings­(when­they­were­conducted­at­the­Seimas)­and­the­constitu-
tional­right­of­that­person­to­due­process­was­not­ensured,­was­in
conflict­ with­ Article­ 74­ of­ the­ Constitution,­ however,­ the
Constitutional­ Court­ did­ not­ assess­ a­ circumstance­ that­ in­ the
course­ of­ regulating­ the­ impeachment­ proceedings­ at­ the
Seimas,­when­there­is­an­effective­judgement­of­conviction­hand-
ed­down­by­an­ordinary­court,­ the­Seimas­takes­a­final­decision
without­a­conclusion­of­Constitutional­Court­whether­the­actions
of­ such­ a­ person­ are­ in­ conflict­ with­ the­ Constitution.­ Thus,
according­to­the­doctrine­formulated­by­the­Constitutional­Court’s
ruling­of­11­May­1999,­impeachment­proceedings­were­possible
also­without­the­Constitutional­Court.­In­addition,­in­the­same­rul-
ing­the­Constitutional­Court­did­not­assess­the­circumstance­that,
according­to­inter­alia­Article­230­of­the­Statute­of­the­Seimas,­the
impeachment­proceedings­may­be­initiated­not­only­by­a­group­of
1/4­of­ the­Members­of­ the­Seimas,­but­also­by­the­President­of
the­ Republic,­ and,­ in­ certain­ cases,­ by­ the­ Judicial­ Court­ of
Honour.­Thus,­ the­ initiative­ for­ impeachment­proceedings­could
also­arise­outside­the­Seimas.

80

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ­·­4(62)`13 Из­ìàòåðèàëîâ­Рèжñêîé­ìåжäóíàðîäíîé êîíôåðåíöèè



In­ this­ruling,­ the­Constitutional­Court­reinforced­the­signifi-
cance­of­a­conclusion­of­the­Constitutional­Court­in­impeachment
proceedings­and­emphasised­ that­such­a­conclusion­cannot­be
changed­or­annulled­either­by­referendum,­or­by­way­of­elections
or­any­other­way.

In­the­same­ruling,­the­Constitutional­Court­formulated­a­pro-
vision­ to­ the­ effect­ that­ a­ gross­ violation­ of­ the­ Constitution­ is
alongside­a­breach­of­the­oath­and­noted­that­the­Seimas,­which
decides­ whether­ to­ remove,­ according­ to­ the­ procedure­ for
impeachment­proceedings,­a­person­from­office­or­to­revoke­his
mandate­ of­ a­ Member­ of­ the­ Seimas­ for­ the­ commission­ of­ a
crime,­ under­ the­Constitution,­ bears­ the­ responsibility­ to­ eluci-
date­whether­ the­Constitution­was­grossly­violated­and­the­oath
was­ breached­ by­ the­ commission­ of­ the­ crime.­ ­ ­ The
Constitutional­Court­assessed­the­crimes­provided­for­in­the­crim-
inal­law­in­a­different­fashion­from­the­aspect­that­the­commission
of­not­every­crime­can­mean­a­gross­violation­of­the­Constitution
and,­at­the­same­time,­serve­the­grounds­for­impeachment.­Thus,
the­Constitutional­Court­indirectly­formulated­a­doctrinal­provision
that­ in­ every­ situation­ it­ is­ the­Constitutional­ Court,­ but­ not­ the
Seimas,­that­must­assess­whether­by­committing­a­crime­a­per-
son­ grossly­ violated­ the­ Constitution­ and­ breached­ the­ oath.
Thus,­the­Seimas­has­a­duty­to­apply­to­the­Constitutional­Court
also­as­regards­commission­of­a­crime­as­a­ground­for­impeach-
ment.­Even­though­in­this­ruling­the­Constitutional­Court­did­not
assess­ any­ corresponding­ provisions­ of­ the­ Statute­ of­ the
Seimas,­ however,­ while­ taking­ account­ of­ the­ provisions­ of­ the
constitutional­ doctrine,­ the­ legislator­ corrected­ the­ respective
provisions­of­the­Statute­of­the­Seimas­to­the­effect­that­they­no
longer­ contained­ the­ right­ of­ the­ Seimas­ not­ to­ apply­ to­ the
Constitutional­Court­and­conduct­impeachment­on­its­own­in­the
situations­where­there­was­an­effective­court­ judgement­of­con-
viction.

Thus,­after­ the­aforesaid­amendments­ to­ the­Statute­of­ the
Seimas­had­been­made­in­2004,­the­same­statute­provided­for­the
impeachment­ proceedings­ involving­ the­ participation­ of­ the
Constitutional­Court­ in­ all­ situations­of­ conducting­of­ such­pro-
ceedings.­

In­impeachment­proceedings,­it­is­important­not­only­to­con-
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tiative.­ The­ Constitutional­ Court­ drew­ a­ conclusion­ that­ the
Statute­of­the­Seimas­must­not­establish­any­such­legal­regulation
to­the­effect­that­the­subjects­not­provided­for­in­the­Constitution
enjoy­the­powers­enabling­them­to­make­the­Seimas­ initiate­the
impeachment­proceedings,­and­recognised­the­respective­provi-
sions­of­ the­Statute­ of­ the­Seimas­ (Paragraph­1­ of­ Article­ 230)
that­ had­ established­ the­ right­ for­ the­President­ of­ the­Republic
and­ the­ Judicial­ Court­ of­ Honour­ to­ initiate­ impeachment­ pro-
ceedings­as­being­in­conflict­with­the­Constitution.

The­Constitutional­Court’s­ruling­of­25­May­2004­further­for-
mulated­ inter­ alia­ the­ provisions­ of­ impeachment­ proceedings,
which­ laid­ down­ a­ duty­ of­ Members­ of­ the­ Seimas,­ when­ they
were­facing­a­decision­on­impeachment­against­a­person­and­vot-
ing­on­his­removal­from­office,­to­invoke­first­of­all­the­Constitution
and­to­adopt­decisions­that­are­in­line­with­it.­A­person­who­gross-
ly­ violated­ the­ Constitution­ and­ breached­ the­ oath­ should­ not
evade­the­constitutional­liability—removal­from­office.6
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6­­In­its­ruling­of­25­May­2004,­the­Constitutional­Court­noted­that,­although
Members­ of­ the­ Seimas,­ when­ deciding­ the­ issue­ of­ removal­ of­ the
President­ of­ the­ Republic­ from­ office­ for­ a­ gross­ violation­ of­ the
Constitution,­or­a­breach­of­the­oath,­vote­freely,­still­this­does­not­mean
that­members­ of­ the­ Seimas,­ when­ deciding­ whether­ to­ remove­ the
President­ of­ the­ Republic­ from­ office­ for­ a­ gross­ violation­ of­ the
Constitution,­ or­ a­ breach­ of­ the­ oath­ according­ to­ the­ procedure­ for
impeachment­proceedings,­are­not­bound­by­the­oath­of­the­Member­of
the­Seimas­taken­by­them,­which­obligates­the­Member­of­the­Seimas
in­his­activity­to­follow­the­Constitution,­the­interests­of­the­state­and­his
conscience,­and­not­be­bound­by­any­mandates.­The­free­mandate­of­a
member­of­the­Seimas,­which­is­entrenched­in­the­Constitution,­may­not
be­understood­only­as­a­permission­to­act­at­one’s­own­discretion,­fol-
lowing­ only­ one’s­ conscience­ and­ to­ ignore­ the­ Constitution.­ The
Constitution­ implies­ the­ notion­ of­ discretion­ and­ conscience­ of­ the
Member­of­the­Seimas,­according­to­which­no­gap­should­exist­between
the­discretion­of­the­Member­of­the­Seimas­and­the­conscience­of­the
Member­of­the­Seimas­on­the­one­hand,­and­the­requirements­of­the
Constitution,­ as­ well­ as­ values­ entrenched­ in­ and­ protected­ by­ the
Constitution­on­the­other­hand:­according­to­the­Constitution,­the­dis-
cretion­of­the­Member­of­the­Seimas­and­his­conscience­should­be­ori-
ented­towards­the­Constitution,­and­the­interests­of­the­Nation­and­the
State­of­Lithuania.­Therefore,­an­especially­great­responsibility­is­borne
by­the­Seimas,­which­decides­whether­to­remove,­according­to­the­pro-
cedure­ for­ impeachment­ proceedings,­ the­ President­ of­ the­ Republic
from­office­for­a­gross­violation­of­the­Constitution­and­a­breach­of­the
oath:­ in­ a­ democratic­ state­ under­ the­ rule­ of­ law­ a­ person,­ who­ has
grossly­ violated­ the­ Constitution,­ or­ breached­ the­ oath,­ should­ not
evade­the­constitutional­liability—the­removal­from­office.
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Article­74­of­ the­Constitution,­against­whom­an­ impeach-
ment­ case­ has­ been­ instituted,­ have­ grossly­ violated­ the
Constitution­(taking­account­of­the­fact­that­a­gross­viola-
tion­ of­ the­ Constitution­ is­ also­ a­ breach­ of­ the­ oath—to
decide­ whether­ such­ persons­ have­ also­ breached­ the
oath).­The­conclusion­of­ the­Constitutional­Court­ that­ the
person­has­grossly­violated­the­Constitution­(and­thus­has
also­ breached­ the­ oath)­ is­ final.­ No­ state­ institution,­ no
state­official,­no­other­subject­may­change­or­revoke­such
a­conclusion­of­the­Constitutional­Court;

–­ if,­while­ following­ the­Constitution,­ the­Seimas­has,­under
the­ procedure­ for­ impeachment­ proceedings,­ removed­ a
state­official­specified­in­Article­74­of­the­Constitution­from
office­or­revoked­his­mandate­of­a­Member­of­the­Seimas,
then­such­a­decision­of­the­Seimas­is­final.

Thus,­ under­ the­ Constitution,­ only­ the­ Constitutional­ Court
has­the­powers­to­decide­whether­concrete­actions­of­a­Member
of­the­Seimas­against­whom­an­impeachment­case­has­been­insti-
tuted­are­in­conflict­with­the­Constitution,­or­whether­a­Member­of
the­Seimas­has­grossly­violated­the­Constitution.­A­constitutional
duty­ is­ established­ for­ the­ Constitutional­ Court­ to­ investigate
whether­ a­Member­ of­ the­ Seimas­ has­ carried­ out­ the­ concrete
actions­ specified­ in­ the­ inquiry­ to­ the­ Constitutional­ Court­ and
assess­whether­those­actions­are­in­conflict­with­the­Constitution,
or­whether­the­Constitution­has­been­grossly­violated.­While­inves-
tigating­whether­the­concrete­actions­of­a­Member­of­the­Seimas,
which­are­specified­in­the­inquiry­of­the­Seimas,­are­in­conflict­with
the­Constitution,­or­whether­the­Constitution­has­been­grossly­vio-
lated,­the­Constitutional­Court­investigates­and­assesses­both­the
evidence­ provided­ to­ the­ Constitutional­ Court­ along­ with­ the
inquiry­to­the­Constitutional­Court­as­well­as­all­the­other­evidence
obtained­ in­ the­ course­ of­ the­ consideration­ of­ the­ case­ at­ the
Constitutional­Court,­which­confirms­or­denies­that­the­Member­of
the­Seimas­has­performed­ the­concrete­actions­specified­ in­ the
inquiry,­ or­which­ confirms­ or­ denies­ that­ the­ said­ actions­ are­ in
conflict­with­ the­Constitution­and­ that­ the­Constitution­has­been
grossly­violated.

Thus,­ the­ Constitution­ assigns­ different­ functions­ to­ the
Seimas­and­the­Constitutional­Court­in­impeachment­proceedings
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solidate­ the­powers­of­ a­ constitutional­ court,­ but­ also­ to­ create
conditions­for­constitutional­courts­for­efficient­implementation­of
such­ their­powers.­The­Constitutional­Court­of­Lithuania,­having
received­an­application­ from­ the­Seimas,­may­properly­prepare
the­proceedings­and­the­time­limit­for­drawing­such­a­conclusion,
differently­from­the­situations­when­conclusions­must­be­adopted
regarding­ violations­ of­ the­ election­ laws­during­ the­ elections­ of
the­Seimas­or­the­President­of­the­Republic,­is­not­strictly­limited.7

In­its­conclusion­of­27­October­2010,­the­Constitutional­Court
summed­up­the­doctrine­formulated­by­it­in­relation­to­the­powers
of­the­Seimas­and­the­Constitutional­Court­in­impeachment­pro-
ceedings­and­pointed­out­the­following:

–­ under­ the­ Constitution,­ two­ institutions­ of­ state­ power
enjoy­ powers­ in­ impeachment­ proceedings,­ i.e.­ the
Seimas­and­the­Constitutional­Court.­Each­of­these­institu-
tions­ of­ state­ power,­ under­ the­Constitution,­ is­ assigned
the­ powers­ that­ are­ in­ line­ with­ their­ functions­ during
impeachment­ procedure:­ an­ impeachment­ case­may­ be
instituted­only­upon­proposal­(initiative)­of­Members­of­the
Seimas;­a­conclusion­as­to­whether­concrete­actions­of­the
person­ against­ whom­ an­ impeachment­ case­ has­ been
instituted­are­in­conflict­with­the­Constitution­is­presented
by­ the­ Constitutional­ Court;­ in­ case­ the­ Constitutional
Court­ concludes­ that­ the­ person­ against­ whom­ an
impeachment­case­has­been­instituted­has­grossly­violat-
ed­the­Constitution,­the­Seimas­may­remove­such­a­person
from­office­or­may­revoke­his­mandate­of­a­Member­of­the
Seimas­ by­ not­ less­ than­ a­ 3/5­ majority­ vote­ of­ all­ the
Members­of­the­Seimas;

–­under­ the­Constitution,­ only­ the­Constitutional­Court­ has
the­ powers­ to­ decide­ whether­ the­ persons­ indicated­ in

84

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ­·­4(62)`13

7­ ­ In­ this­ context,­ one­ should­ mention­ a­ situation­ of­ the­ Romania’s
Constitutional­Court,­when,­on­5­July­2012,­the­Romanian­Parliament
was­convened­in­an­extraordinary­session­to­deliberate­on­a­proposal
for­ the­ suspension­ from­ office­ of­ the­ President­ of­ Romania.­ The
Constitutional­Court­was­asked­by­Parliament­ to­give­a­ consultative
opinion­ within­ 24­ hours.­ It­ is­ noteworthy­ that,­ according­ to­ the
Romanian­legal­regulation­on­suspension­proceedings,­the­final­deci-
sion­on­removal­of­the­President­from­office­is­adopted­by­referendum
(Opinion­ no.­ 685/2012,­ the­ European­ Commission­ for­ Democracy
through­Law­(Venice­Commission)).
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Convention­for­the­Protection­of­Human­Rights­and­Fundamental
Freedoms­(hereinafter—the­Convention).­The­doctrine­formulat-
ed­in­this­ruling­was­subsequently­developed­in­the­Constitutional
Court­ruling­of­5­September­2012­which­also­formulated­the­con-
stitutional­doctrine­on­how­the­intersection­of­the­jurisprudences
that­has­occurred­in­this­area­must­be­solved.

While­elucidating­the­Constitutional­Court’s­jurisprudence­on
the­rights­protected­by­the­Constitution­and­the­Convention,­the
issue­ of­ compatibility­ of­ the­ jurisprudence­ of­ the­Constitutional
Court­and­that­of­the­European­Court­of­Human­Rights­comes­into
being.

It­needs­to­be­noted­that­the­law­of­the­Convention­has­great
significance­for­the­jurisprudence­of­the­Constitutional­Court.­The
Constitutional­Court­has­formulated­the­doctrine­of­ international
treaties­as­a­ legal­source,­which­has­been­gradually­developed,
with­ certain­ elements­ of­ this­ doctrine­ being­ specified­ in­ more
accurate­detail,­it­has­held­that­the­international­treaties­ratified­by
the­Seimas­acquire­the­power­of­the­law10 While­construing­this
doctrinal­ provision,­ in­ its­ ruling­ of­ 14­ March­ 2006,­ the
Constitutional­Court­ held­ that­ in­ cases­when­national­ legal­ acts
(inter alia laws­or­constitutional­ laws)­establish­ the­ legal­ regula-
tion­ which­ competes­ with­ that­ established­ in­ an­ international
treaty,­then­the­international­treaty­is­to­be­applied.

The­ powers­ of­ the­ Constitutional­ Court­ and­ the­ European
Court­ of­ Human­ Rights­ essentially­ differ,­ but­ the­ fact­ that­ the
European­Court­of­Human­Rights­treats­the­person’s­rights­pro-
tected­by­ the­Convention­as­certain­values,­which­are­also­pro-
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and­establishes­the­corresponding­powers­necessary­for­ imple-
menting­those­functions.

Different­chosen­constitutional­ impeachment­models­deter-
mine­different­proceedings­of­this­constitutional­sanction­and­dif-
ferent­powers­of­the­institutions—parliaments­and­(constitutional)
courts.­However,­the­important­thing­is­finding­a­balance­between
impeachment­as­a­process­of­political­nature­and­its­legal­assess-
ment8.­

3.­Impeachment­as­an­integrated­institute­
of­election­law.­Intersection­of­the­
jurisprudences.

In­ the­ doctrine­ formulated­ by­ the­ Constitutional­ Court­ the
constitutional­ institutes­of­ impeachment,­ the­oath­and­ the­elec-
toral­ right­ are­ assessed­ as­ closely­ interrelated­ and­ integrated,
therefore,­ the­change­of­any­of­ the­elements­of­ these­ institutes
would­result­ in­the­change­of­the­contents­of­other­related­insti-
tutes.

The­Constitutional­Court­ ruling­of­25­May­20049 formulated
the­constitutional­doctrine­on­the­subjective­right­of­a­person­to
stand­in­elections,­and­the­prohibition­to­stand­in­elections­­for­a
person­who­was­removed­from­his­office­as­a­result­of­impeach-
ment­ proceedings­ for­ the­ President­ of­ the­ Republic­ (or­ for­ a
Member­of­the­Seimas).­This­doctrine­is­especially­ important­as
regards­ the­development­of­ the­constitutional­doctrine­on­elec-
tions,­as­well­as­regards­elucidation­of­the­imperatives­of­guaran-
tees­of­a­person’s­electoral­right­arising­from­the­provisions­of­the
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10­Inter alia the­Constitutional­Court’s­ conclusion­of­24­ January­1995,
the­ruling­of­17­October­1995,­the­decisions­of­25­April­2002,­7­April
2004.
The­Convention­is­applied­directly­in­Lithuania’s­law,­While­construing
the­relationship­between­a­ratified­international­treaty­and­a­law,­in­its
decision­of­25­April­2002,­the­Constitutional­Court­held­that,­under­the
Constitution­ (Paragraph­ 1­ of­ Article­ 105),­ the­ Constitutional­ Court
considers­and­adopts­rulings­concerning­the­conformity­of­laws­of­the
Republic­of­Lithuania­and­legal­acts­adopted­by­the­Seimas­with­the
Constitution­ of­ the­ Republic­ of­ Lithuania.­ Thus,­ under­ the
Constitution,­the­Constitutional­Court­does­not­consider­the­conformi-
ty­of­a­law­with­a­legal­act­having­the­power­of­the­law.
The­Constitutional­Court­may­not­be­viewed­as­an­effective­legal­rem-
edy­in­terms­of­Article­13­of­the­Convention.­

8­­As­mentioned­before,­in­some­states­it­is­the­Constitutional­Court,­but
not­ the­parliament,­ that­makes­a­ final­decision­on­ the­ impeachment
issue.­In­this­context,­one­is­to­mention­a­decision­of­the­Constitutional
Court­of­South­Korea,­when,­in­March­2004,­the­National­Assembly­of
South­Korea­impeached­President­Roh­Moo-hyun­and­brought­about
an­immediate­suspension­of­the­presidency,­but­two­months­later­the
Constitutional­Court­of­Korea­ restored­ the­status­quo­by­dismissing
the­impeachment­and­reinstating­the­President.­(Lee,­Youngjae.­Law,
Politics,­and­Impeachment:­The­Impeachment­of­Roh­Moo-hyun­from
a­Comparative­Constitutional­Perspective­// The American Journal of
Comparative Law,­Vol.­53,­No.­2­(Spring,­2005),­pp.­403-432).

9­­The­Constitutional­Court’s­ruling­of­25­May­2004.
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The­ different­ weighing­ of­ the­ values­ defended­ by­ the
European­Court­of­Human­Rights­and­the­Constitutional­Court­as
well­ as­ the­different­ treatment­of­ the­guarantees­of­ the­passive
electoral­right­of­the­person­to­be­elected­as­a­member­of­the­leg-
islative­institution­(Seimas)­became­an­object­of­the­intersection
of­the­jurisprudences.

While­ construing­ the­provisions­of­ inter alia Paragraph­2­ of
Article­34­and­Paragraph­1­of­Article­78­of­the­Constitution,­in­its
ruling­of­25­May­2004­the­Constitutional­Court­inter­alia­held­that,
under­ the­ Constitution,­ a­ person­ who­ has­ been­ removed­ from
office­or­whose­mandate­of­ a­Member­of­ the­Seimas­has­been
revoked­according­ to­ the­procedure­ for­ impeachment­proceed-
ings­for­a­breach­of­the­oath,­a­gross­violation­of­the­Constitution,
or­a­crime­that­also­grossly­violates­the­Constitution­and­breach-
es­ the­oath,­may­never­be­elected­President­of­ the­Republic.­ In
the­ said­ ruling­ the­ Constitutional­ Court­ also­ construed­ the
essence­ of­ the­ constitutional­ institute­ of­ impeachment­ and­ its
relation­with­the­implementation­of­the­person’s­passive­electoral
right­­inter­alia­to­be­elected­as­a­member­of­the­parliament.

Differently­ from­ what­ has­ been­ established­ by­ the
Constitutional­ Court­ in­ its­ doctrine­ of­ limitation­ of­ the­ person’s
right­ to­ stand­ for­ ­ elections­ in­ the­ judgment­ the­ of­ the­ Grand
Chamber­ of­ the­ European­ Court­ of­ Human­ Rights­ Paksas v.

Lithuania,­ the­ European­ Court­ of­ Human­ Rights­ held­ that­ with
regard­to­the­permanent­and­irreversible­nature­of­the­applicant’s
disqualification­ from­ holding­ parliamentary­ office,­ the­ Court
found­ this­ restriction­disproportionate,­and­ thus­concluded­ that
there­had­been­a­violation­of­Article­3­of­Protocol­No.­113.­­Before
reaching­such­a­conclusion,­the­European­Court­of­Human­Rights
had­assessed­various­circumstances­relating­to­the­case­and inter

alia observed­that­Article­3­of­Protocol­No.­1­applies­only­to­the
election­of­the­“legislature”;­taking­into­consideration­the­consti-
tutional­order­of­Lithuania,­no­doubts­are­raised­as­to­the­applica-
bility­of­Article­3­of­Protocol­No.­1­to­elections­of­Members­of­the
Seimas.
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tected­by­the­Constitution,­and­that­the­Constitutional­Court,­while
deciding­on­the­compliance­of­the­legal­acts­with­the­acts­of­high-
er­power­and,­first­of­all,­with­the­Constitution,­inter­alia­construes
the­provisions­of­ the­Constitution­designed­for­ the­protection­of
those­ values,­makes­ the­ jurisprudences­ of­ these­ courts­ signifi-
cant­to­both­of­these­institutions­in­the­course­of­dealing­with­the
issues­attributed­to­their­competence.­

When­ analysing­ the­ Constitutional­ Court’s­ jurisprudence
devoted­ to­ the­ rights­ protected­ by­ the­ Constitution­ and­ the
Convention,­inter­alia­the­guarantees­of­the­rights­of­a­person­to
be­ elected­ to­ a­ legislative­ institution,­ one­ has­ to­ deal­ with­ an
important­question­of­ compatibility­of­ the­ jurisprudences­of­ the
Constitutional­ Court­ and­ the­ European­Court­ of­ Human­Rights.
The­intersection­of­the­jurisprudences­is­possible­where­the­same
legal­acts,­the­application­of­which­has­led­to­the­violation­of­the
person’s­ rights­ that­ fall­under­ the­protection­of­ the­Convention,
are­assessed­by­the­Constitutional­Court­and­the­European­Court
of­Human­Rights­in­a­different­way.­After,­on­6­January­2011,­the
European­Court­of­Human­Rights­had­handed­down­the­judgment
in­the­case­of­Paksas v. Lithuania11,­wherein­Lithuania­was­recog-
nised­as­having­violated­the­human­rights­protected­by­the­provi-
sions­of­Article­3­of­Protocol­No.­1­of­ the­Convention,­ the­ inter-
section­ of­ the­ jurisprudences­ of­ the­ European­Court­ of­ Human
Rights­and­ the­Constitutional­Court­has­no­ longer­been­only­an
object­of­theoretical­discussions.12
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13­Article­ 3­ of­ Protocol­ No.­ 1­ provides:­ “The­High­Contracting­ Parties
undertake­to­hold­free­elections­at­reasonable­intervals­by­secret­bal-
lot,­under­conditions­which­will­ensure­the­free­expression­of­the­opin-
ion­of­the­people­in­the­choice­of­the­legislature”.

11­In­ the­ judgment­Paksas v. Lithuania of­6­ January­2011(­Application
No.34932/04),­the­Grand­Chamber­of­the­European­Court­of­Human
Rights­ inter alia recognised­that­the­applicant’s­disqualification­from
standing­for­election­to­the­Seimas­constituted­a­violation­of­Article­3
of­Protocol­No.­1.
It­ needs­ to­ be­ noted­ that­ in­ this­ judgment­ the­ judge­ J.­ P.­ Costa
expressed­ a­ dissenting­ opinion,­ which­was­ joined­ by­ the­ judges­N.
Tsotsoria­and­A.­Baka.

12­ The­ intersection­ of­ the­ jurisprudences­ of­ the­ European­ Court­ of
Human­Rights­and­the­Constitutional­Court­could­also­subsume­such
a­situation­that­occurred­after­the­European­Court­of­Human­Rights,
on­27­July­2004,­handed­down­the­judgment­Sidabras­and­Dž iautas v.
Lithuania (Application­ Nos.­ 55480/00,­ 59330/00)­ and,­ on­ 7­ April
2005—the­ judgment­ Rainys­ and­ Gasparavičius v. Lithuania
(Application­Nos.­70665/0,­74345/01).­In­the­Constitutional­Court­rul-
ing­of­8­May­2000­certain­guarantees­of­the­person’s­rights­are­treat-
ed­in­a­different­manner­if­compared­to­the­aforesaid­judgments­of­the
European­Court­of­Human­Rights.
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defended­by­the­Convention),­as­well­as­the­different­prioritisation
of­ one­ of­ these­ values­ has­ determined­ the­ intersection­ of­ the
jurisprudences.

A­ considerable­ number­ of­ questions­ has­ been­ raised­ as­ a
result­ of­ the­ intersection­of­ the­ jurisprudences­of­ the­European
Court­ of­Human­Rights­ and­ the­Constitutional­Court,­ a­ solution
regarding­which­should­be­reached­by­searching­ for­ the­means
for­harmonising,­without­denying­the­principle­of­the­supremacy
of­the­Constitution.­The­different­assessment­of­the­provisions­of
the­legal­acts­of­the­European­Court­of­Human­Rights­with­regard
to­their­compliance­with­the­Convention­should­not­be­regarded
as­ such­ an­ essential­ circumstance­ that­ could­ lead­ to­ possible
repeated­review­of­such­legal­act­at­the­Constitutional­Court.

In­ its­ ruling­ of­ 5­ September­ 2012,­ the­Constitutional­ Court
construed­ the­ aforesaid­ intersection­ of­ the­ jurisprudences­ and
formulated­ the­ respective­ doctrine14.The­ Constitutional­ Court
inter­ alia­ ­ noted­ that­ the­ constitutional­ provision­ under­which­ a
person­ whose­ mandate­ of­ a­ Member­ of­ the­ Seimas­ has­ been
revoked­ under­ procedure­ for­ impeachment­ proceedings­ for­ a
gross­violation­of­the­Constitution­and­a­breach­of­the­oath,­also­a
person­ who­ has­ been­ removed­ under­ procedure­ for­ impeach-
ment­proceedings­inter alia from­the­office­of­the­President­of­the
Republic,­for­a­gross­violation­of­the­Constitution­and­a­breach­of
the­ oath,­ may­ never­ stand­ in­ elections­ for­ a­ Member­ of­ the
Seimas­is­an­implicit­one­and­stems­from­the­overall­constitution-
al­legal­regulation, inter alia from­the­constitutional­institute­of­the
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The­European­Court­of­Human­Rights,­when­construing­ the
formulation­“the­free­expression­of­the­opinion­of­the­people­in­the
choice­ of­ the­ legislature”­ of­ Article­ 3­ of­ Protocol­No.­ 1,­ drew­ a
conclusion­ that­ “the­ decision­ to­ bar­ a­ senior­ official­ who­ has
proved­unfit­for­office­from­ever­being­a­member­of­parliament­in
future­is­above­all­a­matter­for­voters,­who­have­the­opportunity­to
choose­at­the­polls­whether­to­renew­their­trust­in­the­person­con-
cerned”.

Thus,­in­assessing­the­balance­and­intersection­of­values—a
self-protection­mechanism­of­democracy,­by­means­of­which­one
seeks­to­exclude­from­the­legislature­any­senior­officials­who­have
committed­gross­violations­of­the­Constitution­or­breached­their
constitutional­oath­(to­restrict­the­right­of­such­officials­to­partici-
pate­ in­ legislation­ for­ an­ indefinite­ period­ of­ time),­ on­ the­ one
hand,­and­the­freedom­of­expression­of­the­opinion­of­the­people
in­the­choice­of­the­legislature,­on­the­other—the­European­Court
of­Human­Rights­gave­priority­to­the­freedom­of­expression­of­the
opinion­of­the­people­in­the­choice­of­the­legislature.­The­absolute
restriction­(the­constitutionally­grounded­non-establishment­of­a
certain­ time-limit­as­well­as­of­any­possibility­of­ reviewing­ it)­ for
the­ person­ (state­ official)­ who­ has­ grossly­ violated­ the
Constitution­or­has­breached­his­constitutional­oath­to­stand­for
election­as­a­member­of­the­Seimas,­even­by­taking­into­account
the­political­context­of­the­state­(Lithuania),­was­assessed­by­the
European­Court­of­Human­Rights­as­disproportionate­and­consti-
tuting­a­violation­of­ the­person’s­ right­ to­stand­ for­election­as­a
member­of­ the­ legislative­ institution­ (Seimas),­which­ is­ guaran-
teed­in­Article­3­of­Protocol­No.­1.

When­ assessing­ the­ aforementioned­ constitutional­ values,
differently­ from­ the­ European­ Court­ of­ Human­ Rights,­ the
Constitutional­Court,­in­its­ruling­of­25­May­2004,­gave­priority­not
to­the­right­of­the­person­who­has­grossly­violated­the­Constitution
or­has­breached­his­constitutional­oath­to­stand­for­election­to­the
legislative­ institution,­ but­ to­ the­ self-protection­ mechanism­ of
democracy,­ i.e.­ to­ the­ safeguarding­ of­ democratic­ order,­ as­ a
legitimate­and­constitutionally­defended­objective.

Thus,­one­can­draw­a­conclusion­that­the­different­weighing
of­ the­ constitutional­ values­ by­ the­ European­ Court­ of­ Human
Rights­ and­ the­ Constitutional­ Court­ (the­ values­ that­ are­ also
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14­This­doctrine­was­developed­when­the­Constitutional­Cour­tin­the­rul-
ing­­of­5­September­2012­considered­whether­the­Law­on­Amending
Article­2­of­the­Law­on­Elections­to­the­Seimas,­which­allowed­a­per-
son­to­stand­in­elections­for­a­Member­of­the­Seimas­after­four­years
have­ elapsed­ after­ he­ was­ impeached,­ was­ not­ in­ conflict­ with­ the
Constitution.­The­said­law­was­adopted­while­reacting­to­the­judgment
of­the­Grand­Chamber­of­the­European­Court­of­Human­Rights­in­the
case­of­Paksas v. Lithuania of­6­January­2011,­wherein,­as­mentioned
before,­the­permanent­and­irreversible­prohibition­for­a­person,­who
was­ removed­ from­ office­ in­ accordance­ with­ the­ procedure­ for
impeachment­ proceedings­ for­ a­ gross­ violation­ of­ the­ Constitution
and­ a­ breach­ of­ the­ oath,­ to­ stand­ in­ elections­ to­ the­ Seimas­ was
recognised­ disproportionate­ and­ violating­ the­ right,­ entrenched­ in
Article­3­of­Protocol­No.­1­of­the­Convention,­to­stand­as­a­candidate
for­the­legislature.­In­the­judgment­it­was­noted­that­the­aforesaid­pro-
hibition­is­set­in­constitutional­stone.
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of­such­an­international­treaty­do­not­have­priority­with­regard­to
their­application.

The­Constitutional­Court­also­was­deciding­the­issue­whether
a­judgment­of­the­European­Court­of­Human­Rights­in­itself­may
serve­as­ the­constitutional­grounds­ for­ reinterpretation­ (correc-
tion)­ of­ the­ official­ constitutional­ doctrine­ (provisions­ thereof).
Having­ assessed­ the­ doctrine­ of­ reinterpretation­ of­ the
Constitution­that­it­itself­has­formulated,­the­Constitutional­Court
emphasised­ that­ it­ may­ be­ possible­ to­ deviate­ from­ the
Constitutional­Court­precedents­created­while­adopting­decisions
in­cases­of­constitutional­justice­and­new­precedents­may­be­cre-
ated­only­in­the­cases­when­it­is­unavoidably­and­objectively­nec-
essary,­constitutionally­grounded­and­reasoned;­ it­ is­ impossible
and­constitutionally­ impermissible­to­reinterpret­the­official­con-
stitutional­doctrine­(provisions­thereof)­so­that­the­official­consti-
tutional­doctrine­would­be­corrected,­if­by­doing­so­the­system­of
values­entrenched­in­the­Constitution­is­changed,­the­protection
guarantees­of­the­supremacy­of­the­Constitution­in­the­legal­sys-
tem­are­reduced­and­the­concept­of­the­Constitution­as­a­single
act­and­harmonious­system­is­denied.

The­Constitutional­Court­emphasised­the­integrity­of­the­con-
stitutional­institutes­of­impeachment,­the­oath­and­electoral­right
as­well­as­the­fact­that­the­change­of­any­element­of­these­insti-
tutes­would­ result­ in­ the­change­of­ the­content­of­other­ related
institutes,­ i.e.­ the­ system­of­ values­entrenched­ in­all­ aforemen-
tioned­ constitutional­ institutes­ would­ be­ changed.­ The
Constitutional­ Court­ also­ drew­ a­ conclusion­ that,­ in­ itself,­ the
judgment­of­the­European­Court­of­Human­Rights­may­not­serve
as­the­constitutional­basis­for­reinterpretation­(correction)­of­the
official­constitutional­doctrine­(provisions­thereof)­if­such­reinter-
pretation,­ in­ the­ absence­of­ corresponding­ amendments­ to­ the
Constitution,­changed­ the­overall­constitutional­ regulation­ (inter

alia the­ integrity­ of­ the­ constitutional­ institutes—impeachment,
the­ oath­ and­ electoral­ right)­ in­ essence,­ also­ if­ it­ disturbed­ the
system­of­ the­ values­entrenched­ in­ the­Constitution­ and­dimin-
ished­ the­ guarantees­ of­ protection­ of­ the­ superiority­ of­ the
Constitution­in­the­legal­system.

In­ its­ ruling­ of­ 5­ September­ 2012,­ the­Constitutional­ Court
also­held­that­respect­to­international­law,­i.e.­the­observance­of
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oath,­entrenched­in­inter alia Article­59­of­the­Constitution,­as­well
as­from­the­institute­of­impeachment­entrenched­in­Article­74­of
the­ Constitution;­ such­ a­ person­ could­ not­ take­ the­ oath­ to­ be
faithful­to­the­Republic­of­Lithuania­and­acquire­the­rights­of­a­rep-
resentative­of­the­Nation.

The­Constitutional­Court­interpreted­the­said­judgment­of­the
European­Court­of­Human­Rights­as­meaning­that­the­provisions
of­Article­ 3­ of­ Protocol­No.­ 1­ of­ the­Convention­ insofar­ as­ they
imply­ the­ international­obligation­of­ the­Republic­of­Lithuania­ to
guarantee­the­right­of­a­person,­whose­mandate­of­a­Member­of
the­Seimas­has­been­revoked­under­procedure­for­impeachment
proceedings­for­a­gross­violation­of­the­Constitution­and­a­breach
of­the­oath,­as­well­as­a­person­who­has­been­removed­under­pro-
cedure­for­impeachment­proceedings­for­a­gross­violation­of­the
Constitution­and­a­breach­of­the­oath­inter alia from­the­office­of
the­President­of­the­Republic,­to­stand­in­elections­for­a­Member
of­ the­ Seimas,­ are­ incompatible­ with­ the­ provisions­ of­ the
Constitution,­inter alia the­provisions­of­Paragraph­2­of­Article­59
and­Article­74­thereof.

The­Constitutional­Court­emphasised­that­the­system­of­the
protection­ of­ human­ rights­ of­ the­Convention­ is­ subsidiary­with
regard­ to­ the­ national­ legal­ systems­ and­ held­ that­ the­ main
responsibility­for­effective­implementation­of­the­Convention­and
protocols­ thereto­ falls­ upon­ the­ states,­ the­ parties­ to­ the
Convention­ and­ protocols­ thereto,­ therefore,­ they­ enjoy­ broad
discretion­ to­choose­ the­ways­and­measures­ for­ the­application
and­ implementation­ of­ the­ Convention­ and­ protocols­ thereto,
inter­ alia­ the­ execution­ of­ judgments­ of­ the­ European­ Court­ of
Human­Rights.­However,­such­discretion­ is­ limited­by­ the­pecu-
liarities­(related­to­the­established­system­of­harmonisation­of­the
national­(domestic)­and­international­law)­of­the­legal­systems­of
the­states, inter alia their­constitutions,­as­well­as­by­the­charac-
ter­ of­ the­ human­ rights­ and­ freedoms­ guaranteed­ under­ the
Convention­and­protocols­thereto.

The­Constitutional­ Court,­ while­ construing­ the­ power­ of­ an
international­ treaty­ ratified­by­ the­Seimas­ in­ the­system­of­ legal
sources,­ emphasised­ that­ in­ cases­ when­ the­ legal­ regulation
entrenched­in­an­international­treaty­ratified­by­the­Seimas­com-
petes­with­the­one­established­in­the­Constitution,­the­provisions
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Different­chosen­constitutional­ impeachment­models­deter-
mine­different­proceedings­of­the­constitutional­sanction­and­dif-
ferent­powers­of­ the­ institutions—parliaments­and­constitutional
courts.­In­Lithuania­only­the­Seimas­and­the­Constitutional­Court,
enjoy­ powers­ in­ impeachment­ proceedings.­ While­ the
Constitution­assigns­different­functions­to­the­parliament­and­the
Constitutional­Court­in­impeachment­proceedings­and­establish-
es­the­corresponding­powers­necessary­for­ implementing­those
functions,­ however,­ the­ important­ thing­ is­ finding­ a­ balance
between­ impeachment­ as­ a­ process­ of­ political­ nature­ and­ its
legal­assessment.

While­elucidating­the­Constitutional­Court’s­jurisprudence­on
the­protection­of­the­rights­protected­by­the­Constitution­and­the
Convention­in­the­aspect­of­the­grounds,­process,­and­the­after-
math­ of­ the­ impeachment,­ the­ issue­ of­ the­ compatibility­ of­ the
jurisprudence­ of­ the­ Constitutional­ Court­ and­ that­ of­ the
European­Court­of­Human­Rights­has­to­be­evaluated.­

Т. Бирмонтиене

Судüÿ Конституционного Суда Литвы 

Кîíсòèòуцèîííàя­кîíцåпцèя­èìпèчìåíòà:
ðîëь­Кîíсòèòуцèîííîгî­­Ñуäà

Рåçюìå

Êîíñòèòóöèè­ äåìîêðàòèчåñêèх­ ãîñóäàðñòâ­ îòíîñÿòñÿ­ ê
ïðîöåäóðå­èìïèчìåíòà­êàê­ê­îñîбîìó­ïðîöåññó,­êîãäà­ðåшà-
åòñÿ­ âîïðîñ­ êîíñòèòóöèîííîé­ îòâåòñòâåííîñòè­ âûñшåãî
äîëжíîñòíîãî­ ëèöà­ ãîñóäàðñòâà.­ Âûäåëÿюò­ òðè­ îñíîâíûå
ìîäåëè­èìïèчìåíòà­â­зàâèñèìîñòè­îò­ôîðìû­è­ñòåïåíè­óчà-
ñòèÿ­â­íåì­Êîíñòèòóöèîííîãî­Сóäà.

Â­ñóäåбíîé­ïðàêòèêå­Êîíñòèòóöèîííîãî­Сóäà­Лèòîâñêîé
Рåñïóбëèêè­ ðàñêðûòû­ ðàзëèчíûå­ àñïåêòû­ êîíñòèòóöèîííîé
êîíöåïöèè­ ïðîöåññà­ èìïèчìåíòà.­ Âûäåëÿюòñÿ­ òðè­ êîíñòè-
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international­obligations­undertaken­of­its­own­free­will,­respect­to
the­universally­recognised­principles­of­international­law­(as­well
as­ the­principle­pacta sunt servanda)­are­a­ legal­ tradition­and­a
constitutional­ principle­ of­ the­ restored­ independent­ State­ of
Lithuania.­ The­ Republic­ of­ Lithuania­must­ follow­ the­ universally
recognised­ principles­ and­ norms­ of­ international­ law­ inter alia

under­ Paragraph­ 1­ of­ Article­ 135­ of­ the­ Constitution.­ From
Paragraph­1­of­Article­135­of­the­Constitution­a­duty­arises­for­the
Republic­of­ Lithuania­ to­ remove­ the­aforesaid­ incompatibility­ of
the­provisions­of­Article­3­of­Protocol­No.­1­of­the­Convention­with
the­Constitution,­inter­alia­the­provisions­of­Paragraph­2­of­Article
59­and­Article­74­thereof.­While­taking­account­of­the­fact­that,­as
mentioned­before,­the­legal­system­of­Lithuania­is­grounded­upon
the­principle­of­superiority­of­the­Constitution,­the­adoption­of­the
corresponding­amendment(s)­to­the­Constitution­in­this­situation
is­the­only­way­to­remove­this­incompatibility.

Thus,­the­Constitutional­Court­reached­a­conclusion­that­in­this
case­ the­only­way­ to­ reach­ the­compatibility­of­ the­both­ jurispru-
dences­is­amending­the­Constitution,­which­would­ensure­a­proper
implementation­of­the­undertaken­international­obligations.

Conclusion
The­constitutions­of­democratic­states­treat­impeachment­as

a­special­procedure,­where­the­issue­of­the­constitutional­liability
of­the­highest­state­official­is­being­decided,­however,­the­chosen
impeachment­models­are­different­and­the­specific­character­of
these­ models­ is­ determined­ by­ the­ role­ of­ the­ constitutional
courts­in­impeachment.

Various­ aspects­ of­ the­ constitutional­ concept­ of­ impeach-
ment­ have­ been­ disclosed­ in­ the­ jurisprudence­ of­ the
Constitutional­ Court­ of­ the­ Republic­ of­ Lithuania.­ The
Constitutional­Court­has­construed­the­legal­concept­of­impeach-
ment­while­first­of­all­interpreting­the­provisions­of­Article­74­of­the
Constitution.­Three­constitutional­grounds­ for­ impeachment­are
distinguished:­ a­ gross­ violation­ of­ the­Constitution,­ a­ breach­ of
the­oath,­or­when­it­transpires­that­a­crime­has­been­committed.
The­ constitutional­ institute­ of­ impeachment­ is­ also­ interrelated
and­integrated­with­other­important­constitutional­institutes­such
as­the­oath­and­the­electoral­rights.
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çàкîíîäàòåëьсòâà

В статüе ïодниìаютсÿ воïросы защиты интересов физи-

чесêого лица с учетоì стреìителüного развитиÿ техничесêих

средств сáора, оáраáотêи, хранениÿ, расïространениÿ и

иного исïолüзованиÿ инфорìации о личности (фото-‚ êино-‚

теле-, видеосъеìêа, иные средства) независиìо от его воли.

Аêцентируетсÿ вниìание на неоáходиìости созданиÿ ïраво-

вого ìеханизìа восстановлениÿ ïрав физичесêого лица в

случаÿх ïроизволüного вìешателüства в его личную или

сеìейную жизнü.

Ключевые слова: сáор, оáраáотêа, хранение, расïро-

странение и иное исïолüзование инфорìации; вìешателü-

ство в личную или сеìейную жизнü; интересы физичес-êого

лица. 

Ãåíåðàëьíàÿ­Аññàìбëåÿ­ООН­ïðîâîзãëàñèëà­ïîëîжåíèÿ
Âñåîбщåé­äåêëàðàöèè­ïðàâ­чåëîâåêà­â­êàчåñòâå­âàжíåéшèх
зàäàч,­ê­âûïîëíåíèю­êîòîðûх­äîëжíû­ñòðåìèòьñÿ­âñå­íàðîäû
è­ãîñóäàðñòâà­ñ­òåì,­чòîбû­êàжäûé­чåëîâåê­è­êàжäûé­îðãàí
îбщåñòâà,­ îïèðàÿñь­ íà­ äàííóю­ Дåêëàðàöèю,­ ñòðåìèëèñь
ïóòåì­ ïðîñâåщåíèÿ­ è­ îбðàзîâàíèÿ­ ñïîñîбñòâîâàòь­ óâàжå-

òóöèîííûх îñíîâàíèÿ­ äëÿ­ èìïèчìåíòà:­ ãðóбîå­ íàðóшåíèå
Êîíñòèòóöèè­ èëè­ ïðèñÿãè,­ à­ òàêжå­ ñëóчàé­ âûÿâëåíèÿ­ôàêòà
ñîâåðшåíèÿ­ ïðåñòóïëåíèÿ.­ Êîíñòèòóöèîííûé­ èíñòèòóò
èìïèчìåíòà­òåñíî­âзàèìîñâÿзàí­ñ­äðóãèìè­âàжíûìè­êîíñòè-
òóöèîííûìè­èíñòèòóòàìè,­òàêèìè­êàê­ïðèñÿãà­è­èзбèðàòåëь-
íîå­ïðàâî.

Â­Лèòâå­òîëьêî­Сåéì­è­Êîíñòèòóöèîííûé­Сóä­èìåюò­ïîë-
íîìîчèÿ­â­ïðîöåññå­èìïèчìåíòà.­Оäíàêî­âàжíî­íàéòè­бàëàíñ
ìåжäó­ïîëèòèчåñêîé­ïðèðîäîé­äàííîãî­ïðîöåññà­è­åãî­ïðà-
âîâîé­îöåíêîé.­

Тîëêóÿ­ñóäåбíóю­ïðàêòèêó­Êîíñòèòóöèîííîãî­Сóäà­â­äåëå
зàщèòû­ ïðàâ,­ зàщèщàåìûх­ Êîíñòèòóöèåé­ è­ Êîíâåíöèåé­ â
àñïåêòå­ îñíîâàíèé,­ ïðîöåññà­ è­ ïîñëåäñòâèé­ ïðîöåññà
èìïèчìåíòà,­ âîïðîñ­ ñîâìåñòèìîñòè­ ñóäåбíîé­ ïðàêòèêè
Êîíñòèòóöèîííîãî­Сóäà­è­Еâðîïåéñêîãî­ñóäà­ïî­ïðàâàì­чåëî-
âåêà­äîëжåí­бûòь­äîëжíûì­îбðàзîì­âзâåшåí­è­îöåíåí.­
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Â­òî­жå­âðåìÿ,­êîãäà­â­îñíîâå­ïðîбëåìû­ëåжèò­íå­íåäî-
ñòàòîчíàÿ­ÿñíîñòь­íîðìû,­îбъåêòèâíî­äîïóñêàющàÿ­âîзìîж-
íîñòь­ íåîäíîзíàчíûх­ òîëêîâàíèé,­ à­ íåâåðíîå­ ïîíèìàíèå
ñîâåðшåííî­ îïðåäåëåííîãî­ ñìûñëà­ ôîðìèðóющèх­ эòó
íîðìó­ ïîíÿòèé,­ äîñòàòîчíî­ îãðàíèчèòьñÿ­ ñîîòâåòñòâóющèì
àíàëèзîì­ïîíÿòèéíîãî­àïïàðàòà.

Êàê­ ïîêàзûâàåò­ ïðàêòèêà,­ ïðîбëåìà­íåâåðíîãî­ ïîíèìà-
íèÿ­ ñìûñëà­ èñïîëьзóåìîãî­ ïðè­ êîíñòðóèðîâàíèè­ ïðàâîâîé
íîðìû­ïîíÿòèÿ­ íå­ âñåãäà­ ñâÿзàíà­ ñ­ íåäîñòàòîчíîé­îбðàзî-
âàííîñòью,­ íèзêèì­ óðîâíåì­ эðóäèöèè­ èëè­ бàíàëьíîé­ íåðà-
зóìíîñòью­ îшèбàющåãîñÿ.­ Зàчàñòóю­ èñòîчíèê­ ïðîбëåìû
âñå-òàêè­бîëåå­îбъåêòèâåí.­И­îбíàðóжèâàåòñÿ­îí­âî­âñåâîз-
ìîжíûх­ ïîñëåäñòâèÿх­ чðåзâûчàéíî­ âûñîêîé­ äèíàìèêè­ ðàз-
âèòèÿ­ ñîâðåìåííîãî­ ìèðà,­ ïîñòîÿííî­ ïîðîжäàющåãî­ íå
òîëьêî­íîâûå­ñìûñëû­óжå­êàзàëîñь­бû­óñòîÿâшèхñÿ­ïîíÿòèé,
íî­è­íîâûå­ïîíÿòèÿ,­ôîðìèðóющèå­эòè­ñìûñëû,­êàê­эòî­ïðî-
èñхîäèò,­íàïðèìåð,­â­ñôåðå­èíôîðìàöèîííûх­òåхíîëîãèé.­

Ещå­ñîâñåì­íåäàâíî­èíôîðìàöèÿ­êàê­ïðåäìåò­ïðàâîâî-
ãî­ ðåãóëèðîâàíèÿ­ âîîбщå­ ìàëî­ êîãî­ èíòåðåñîâàëà.­ И­ îбъ-
ÿñíÿëîñь­ эòî,­ êîíåчíî,­ âîâñå­ íå­ ­ îòñóòñòâèåì­ îбъåêòèâíî
ñâÿзàííûх­ èìåííî­ ñ­ èíôîðìàöèåé­ îòíîшåíèé,­ èìåющèх
âûñîêóю­îбщåñòâåííóю­àêòóàëьíîñòь.­

Дàжå­ ÿзûê­ âîзíèê­ ïðåжäå­ âñåãî­ èìåííî­ êàê­ ñðåäñòâî
ãîëîñîâîãî­ñîîбщåíèÿ­èíôîðìàöèè.­­

Иñòîðèÿ­ ãîñóäàðñòâåííîé­ ëèбî­ èíîé­ чðåзâûчàéíî­ âàж-
íîé­ äëÿ­ чåëîâåêà­ òàéíû­ –­ ëèчíîé­ èëè­ ñåìåéíîé­ -­ ñòîëь­жå
äðåâíÿÿ,­ ñêîëь­ äðåâíèìè­ ÿâëÿюòñÿ­ ñîîòâåòñòâóющèå­ îòíî-
шåíèÿ,­ ñâÿзàííûå­ ñ­ ñóщåñòâîâàíèåì­ чåëîâåчåñêîãî­ îб-
щåñòâà.­­

Тàéíà­–­эòî­íàèбîëåå­ðàäèêàëьíàÿ­­ðàзíîâèäíîñòь­ôîðì
îïðåäåëåííûх­ñèñòåì­îãðàíèчåíèé­ïî­îòíîшåíèю­ê­êîíêðåò-
íîé­èíôîðìàöèè.

Â­ òåчåíèå­ äîâîëьíî­ äëèòåëьíîãî­ âðåìåíè­ ÿñíîñòь
ïîäîбíîãî­ðàäèêàëèзìà­âîñïðèíèìàëàñь­êàê­äîñòàòîчíàÿ,­â
òîì­ чèñëå­ è­ äëÿ­ ñîîòâåòñòâóющåãî­ íîðìàòèâíî-ïðàâîâîãî
ðåãóëèðîâàíèÿ.

Сòîëь­жå­îчåâèäíîé­äëèòåëьíîå­âðåìÿ­âîñïðèíèìàëàñь­è
èíôîðìàöèÿ­ â­ åå­ ïîäëåжàщèх­ îбъåêòèâèзàöèè­ ôîðìàх.­ Их
îñîбåííîñòè­ ñîñòîÿò­ â­ òîì,­ чòî­ ñóщåñòâåííûх­ òðóäíîñòåé­ ñ

íèю­ ïðîâîзãëàшåííûх­ ïðàâ­ è­ ñâîбîä­ è­ îбåñïåчåíèю­ ïóòåì
íàöèîíàëьíûх­ è­ ìåжäóíàðîäíûх­ ïðîãðåññèâíûх­ ìåðîïðèÿ-
òèé­èх­âñåîбщåãî­è­эôôåêòèâíîãî­ïðèзíàíèÿ­è­îñóщåñòâëå-
íèÿ­ñðåäè­íàðîäîâ­ãîñóäàðñòâ­–­чëåíîâ­Оðãàíèзàöèè­è­òåð-
ðèòîðèé,­íàхîäÿщèхñÿ­ïîä­èх­юðèñäèêöèåé.­

Оñíîâîïîëàãàющèì­ ïðèíöèïîì­ âûïîëíåíèÿ­ эòèх­ зàäàч
ÿâëÿåòñÿ­ ïðèíöèï,­ ñîãëàñíî­ êîòîðîìó­ ïðè­ îñóщåñòâëåíèè
ñâîèх­ ïðàâ­ è­ ñâîбîä­ êàжäûé­ чåëîâåê­ äîëжåí­ ïîäâåðãàòьñÿ
òîëьêî­ òåì­ îãðàíèчåíèÿì,­ êîòîðûå­ óñòàíîâëåíû­ зàêîíîì
èñêëючèòåëьíî­ñ­öåëью­îбåñïåчåíèÿ­äîëжíîãî­ïðèзíàíèÿ­è
óâàжåíèÿ­ ïðàâ­ è­ ñâîбîä­ äðóãèх­ ëюäåé­ è­ óäîâëåòâîðåíèÿ
ñïðàâåäëèâûх­òðåбîâàíèé­ìîðàëè,­îбщåñòâåííîãî­ïîðÿäêà­è
îбщåãî­бëàãîñîñòîÿíèÿ­â­äåìîêðàòèчåñêîì­îбщåñòâå­[1,­97].

Пî­ñóòè,­èìåííî­эòîò­ïðèíöèï­ëåжèò­â­îñíîâå­êàê­ìåжäó-
íàðîäíîãî­ïðàâà,­òàê­è­ïðàâà­ëюбîãî­ñîâðåìåííîãî­äåìîêðà-
òèчåñêîãî­ ãîñóäàðñòâà.­ Â­ чàñòíîñòè,­ эòî­ ñëåäóåò­ è­ èз
Êîíâåíöèè­î­зàщèòå­ïðàâ­чåëîâåêà­è­îñíîâíûх­ñâîбîä­[2,­273].

Â­êàчåñòâå­ãàðàíòèè­ïðàêòèчåñêîé­ðåàëèзàöèè­âûшåóêà-
зàííîãî­ïðèíöèïà­îñíîâîïîëàãàющåé­öåííîñòè­ïðàâ­è­ñâî-
бîä­ чåëîâåêà­ Êîíñòèòóöèÿ­ Уêðàèíû­ [3]­ è­ Êîíñòèòóöèÿ
Рîññèéñêîé­ Фåäåðàöèè­ [4]­ óñòàíàâëèâàюò­ îïðåäåëÿющåå
зíàчåíèå­ïðàâ­è­ñâîбîä­чåëîâåêà­â­äåÿòåëьíîñòè­ãîñóäàðñò-
âà.­Âàжíåéшèì­ìåхàíèзìîì,­ãàðàíòèðóющèì­эòî­óñòàíîâëå-
íèå,­ÿâëÿåòñÿ­ïðÿìîå­äåéñòâèå­Êîíñòèòóöèè,­ðåàëèзóåìîå,­â
чàñòíîñòè,­ чåðåз­ äåÿòåëьíîñòь­ Êîíñòèòóöèîííîãî­ Сóäà
Уêðàèíû­è­Êîíñòèòóöèîííîãî­Сóäà­Рîññèéñêîé­Фåäåðàöèè.­

Â­ ñëóчàÿх,­ êîãäà­ íîðìàòèâíîå­ ðåãóëèðîâàíèå­ â­ ñèëó
íåäîñòàòîчíîé­ÿñíîñòè­íå­ïîзâîëÿåò­â­òåх­èëè­èíûх­îбñòîÿ-
òåëьñòâàх­ â­ ïðîöåññå­ïðàâîïðèìåíåíèÿ­ïî­ëюбûì­êîíêðåò-
íûì­ôàêòèчåñêèì­îñíîâàíèÿì­óñòàíàâëèâàòь­îäíîзíàчíóю­è
åäèíîîбðàзíóю­ñâÿзь­ñ­îñíîâàíèÿìè­ïðàâîâûìè,­бåзóñëîâ-
íî,­ íåîбхîäèìî­ êîìïåòåíòíîå­ óчàñòèå­ êîíñòèòóöèîííîãî
ñóäà,­ óñòàíàâëèâàющåãî­ èñчåðïûâàющóю­ ÿñíîñòь,­ â­ òîì
чèñëå­è­ïóòåì­óòîчíÿющåãî­òîëêîâàíèÿ­íóжäàющèхñÿ­â­эòîì
ïðàâîâûх­íîðì­âî­âзàèìîñâÿзè­ñ­ôàêòîëîãèчåñêèìè­äåôèíè-
öèÿìè,­чåðåз­ïðàêòèчåñêóю­ðåàëèзàöèю­ïðèíöèïà­íåïîñðåä-
ñòâåííîãî­ äåéñòâèÿ­ êîíñòèòóöèîííûх­ íîðì,­ ãàðàíòèðóющèх
ïðàâà­ è­ ñâîбîäû­ чåëîâåêà­ è­ îïðåäåëÿющèх­ äåÿòåëьíîñòь
ãîñóäàðñòâà.­
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âìåшàòåëьñòâó­â­åãî­ëèчíóю­è­ñåìåéíóю­жèзíь,­ïðîèзâîëь-
íîìó­ïîñÿãàòåëьñòâó­íà­íåïðèêîñíîâåííîñòь­жèëèщà,­òàéíó
êîððåñïîíäåíöèè­ èëè­ íà­ åãî­ чåñòь­ è­ ðåïóòàöèю.­ Êàжäûé
чåëîâåê­èìååò­ïðàâî­íà­зàщèòó­зàêîíà­îò­òàêîãî­âìåшàòåëь-
ñòâà­èëè­òàêèх­ïîñÿãàòåëьñòâ­[1,­95].

Æèзíь­ âîîбщå,­ îчåâèäíî,­ â­ ìàòåðèàëьíî-ïðàâîâîì
àñïåêòå­ ïðåäñòàâëÿåò­ ñîбîé­ îïðåäåëåííîå­ ñîчåòàíèå
îбñòîÿòåëьñòâ­â­íåêîé­ïîñëåäîâàòåëьíîñòè.

Сîчåòàíèå­îбñòîÿòåëьñòâ,­èìåющèх­îòíîшåíèå­бîëåå­ ê
êîíêðåòíîìó­ чåëîâåêó,­ чåì­ ê­ êîìó-ëèбî­ èíîìó,­ ñчèòàåòñÿ
жèзíью­êîíêðåòíîãî­чåëîâåêà.

Еñëè­äàííûå­îбñòîÿòåëьñòâà­ èìåюò­ îòíîшåíèå­ бîëåå­ ê
ëèчíî­ ñàìîìó­ чåëîâåêó,­ чåì­ ê­ êîìó-ëèбî­ èíîìó,­ òî­ îíè
ñîñòàâëÿюò­ëèчíóю­жèзíь­эòîãî­чåëîâåêà.

Еñëè­ эòè­ îбñòîÿòåëьñòâà­ èìåюò­ îòíîшåíèå­ бîëåå­ ê
ñåìåéíûì­îòíîшåíèÿì­êîíêðåòíîãî­чåëîâåêà,­чåì­êîãî-ëèбî
èíîãî,­òî­îíè­ñîñòàâëÿюò­ñåìåéíóю­жèзíь­эòîãî­чåëîâåêà.

Зàïðåò­ íà­ ïðîèзâîëьíîå­ âìåшàòåëьñòâî­ â­ ëèчíóю­ è
ñåìåéíóю­ жèзíь­ êîíêðåòíîãî­ чåëîâåêà­ â­ êîíòåêñòå­ îбщå-
îïðåäåëÿющåãî­ ïðèíöèïà,­ ñîñòîÿщåãî­ â­ òîì,­ чòî­ ïðè­ îñó-
щåñòâëåíèè­ ñâîèх­ ïðàâ­ è­ ñâîбîä­ êàжäûé­ чåëîâåê­ äîëжåí
ïîäâåðãàòьñÿ­òîëьêî­òåì­îãðàíèчåíèÿì,­êîòîðûå­óñòàíîâëå-
íû­ зàêîíîì­ èñêëючèòåëьíî­ ñ­ öåëью­ îбåñïåчåíèÿ­ äîëжíîãî
ïðèзíàíèÿ­è­óâàжåíèÿ­ïðàâ­è­ñâîбîä­äðóãèх­ëюäåé­è­óäîâëå-
òâîðåíèÿ­ñïðàâåäëèâûх­òðåбîâàíèé­ìîðàëè,­îбщåñòâåííîãî
ïîðÿäêà­è­îбщåãî­бëàãîñîñòîÿíèÿ­â­äåìîêðàòèчåñêîì­îбщå-
ñòâå­[1,­97],­îзíàчàåò,­чòî­êàêîå-ëèбî­äåÿíèå­íå­ñàìîãî­чåëî-
âåêà­ â­ îòíîшåíèè­ îбñòîÿòåëьñòâà­ ëèчíîé­ èëè­ ñåìåéíîé
жèзíè­ ñàìîãî­ эòîãî­ êîíêðåòíîãî­ чåëîâåêà­ äîïóñòèìî­ ëèшь
ïðè­íàëèчèè­ïî­êðàéíåé­ìåðå­îäíîãî­èз­äâóх­íèжåïðèâåäåí-
íûх­óñëîâèé,­ïåðåчåíь­êîòîðûх­ÿâëÿåòñÿ­èñчåðïûâàющèì:

1.­Еñëè­â­îòíîшåíèè­ðàññìàòðèâàåìîãî­îбñòîÿòåëьñòâà
ëèчíîé­èëè­ñåìåéíîé­жèзíè­êîíêðåòíîãî­чåëîâåêà­ñóщåñòâó-
åò­ îãðàíèчåíèå­ зàïðåòà­ íà­ ïðîèзâîëьíîå­ âìåшàòåëьñòâî,
óñòàíîâëåííîå­зàêîíîì­èñêëючèòåëьíî­ñ­öåëью­îбåñïåчåíèÿ
äîëжíîãî­ïðèзíàíèÿ­è­óâàжåíèÿ­ïðàâ­è­ñâîбîä­äðóãèх­è­óäîâ-
ëåòâîðåíèÿ­ ñïðàâåäëèâûх­ òðåбîâàíèé­ ìîðàëè,­ îбщåñòâåí-
íîãî­ ïîðÿäêà­ è­ îбщåãî­ бëàãîñîñòîÿíèÿ­ â­ äåìîêðàòèчåñêîì
îбщåñòâå­[1,­97].

íîðìàòèâíî-ïðàâîâûì­ðåãóëèðîâàíèåì­èíôîðìàöèè­èìåííî­â
эòèх­ôîðìàх­ñ­òåîðåòèчåñêîé­òîчêè­зðåíèÿ,­îчåâèäíî,­íå­âîз-
íèêàëî,­òåì­бîëåå­–­â­êîíòåêñòå­ïðèíöèïà­бåзóñëîâíîãî­ïðèî-
ðèòåòà­ïðàâ­è­ñâîбîä­чåëîâåêà,­ñ­óчåòîì­òîãî­îбñòîÿòåëьñòâà,
чòî,­êàê­бûëî­óжå­îòìåчåíî­âûшå,­óñòàíîâèâшàÿ­эòîò­ïðèíöèï
â­êàчåñòâå­âàжíåéшåãî­ïðàâîâîãî­îðèåíòèðà­Âñåîбщàÿ­äåêëà-
ðàöèÿ­ ïðàâ­ чåëîâåêà­ бûëà­ ïðîâîзãëàшåíà­ è­ ïðèíÿòà
Ãåíåðàëьíîé­Аññàìбëååé­ООН­ëèшь­10­äåêàбðÿ­1948­ã.

Â­ íàñòîÿщåå­ âðåìÿ­ â­ ñâÿзè­ ñ­ àêòèâíûì­ ðàзâèòèåì
ñðåäñòâ­ìàññîâîé­èíôîðìàöèè,­Иíòåðíåòà,­èíûх­ïðîöåññîâ
è­òåхíîëîãèé,­ñâÿзàííûх­ñî­ñбîðîì,­хðàíåíèåì,­îбðàбîòêîé,
ðàñïðîñòðàíåíèåì­ è­ èíûì­ èñïîëьзîâàíèåì­ èíôîðìàöèè,­ â
Уêðàèíå­è­â­Рîññèéñêîé­Фåäåðàöèè­óжå­ïðåäïðèíÿòû­ìíîãèå
êîíêðåòíûå­ìåðû­ïî­ïðàêòèчåñêîé­ðåàëèзàöèè­âûшåóêàзàí-
íîãî­ ïðèíöèïà­ îñíîâîïîëàãàющåé­ öåííîñòè­ ïðàâ­ è­ ñâîбîä
чåëîâåêà,­èìåющèх­îïðåäåëÿющåå­зíàчåíèå­â­äåÿòåëьíîñòè
ãîñóäàðñòâà,­ïðèìåíèòåëьíî­ê­íîðìàòèâíî-ïðàâîâîìó­ðåãó-
ëèðîâàíèю­îбщåñòâåííûх­îòíîшåíèé,­ñâÿзàííûх­ñ­èíôîðìà-
öèåé­î­чåëîâåêå,­îïðåäåëÿåìîé­â­ñîîòâåòñòâóющåì­ðàñшè-
ðåííîì­êîíòåêñòå.

Â­ чàñòíîñòè,­ ïðàâî­ íà­ ñбîð,­ хðàíåíèå,­ îбðàбîòêó,­ ðàñ-
ïðîñòðàíåíèå­è­èíîå­èñïîëьзîâàíèå­èíôîðìàöèè­îб­îñîбåí-
íîñòÿх­чåëîâåêà­ðåãóëèðóåòñÿ­ñòàòьåé­307­«Зàщèòà­èíòåðå-
ñîâ­ôèзèчåñêîãî­ëèöà­ïðè­ïðîâåäåíèè­ôîòî-,­êèíî-,­òåëå-­è
âèäåîñъåìîê»­è­ñòàòьåé­308­«Охðàíà­èíòåðåñîâ­ôèзèчåñêîãî
ëèöà,­ èзîбðàжåííîãî­ íà­ôîòîãðàôèÿх­ è­ â­ äðóãèх­ хóäîжåñò-
âåííûх­ïðîèзâåäåíèÿх»­Ãðàжäàíñêîãî­êîäåêñà­Уêðàèíû­[5],­à
òàêжå­ ñòàòьåé­ 152.1­ «Охðàíà­ èзîбðàжåíèÿ­ ãðàжäàíèíà»
Ãðàжäàíñêîãî­êîäåêñà­Рîññèéñêîé­Фåäåðàöèè­[6].

Пðèíöèï­бåзóñëîâíîãî­ïðèîðèòåòà­ïðàâà­êàжäîãî­íà­óâà-
жåíèå­åãî­ëèчíîé­è­ñåìåéíîé­жèзíè,­жèëèщà­è­ êîððåñïîí-
äåíöèè,­óñòàíîâëåííûé­ñòàòьåé­8­Êîíâåíöèè­î­зàщèòå­ïðàâ
чåëîâåêà­è­îñíîâíûх­ñâîбîä­[2,­272],­ðåàëèзóåòñÿ­â­ñòðóêòóð-
íîì­ïîñòðîåíèè­âûшåóêàзàííûх­ïðàâîâûх­íîðì­äîñòàòîчíî
ÿñíî­è­îïðåäåëåííî.­Пîэòîìó­ïðàêòèчåñêèå­ïðîбëåìû,­îчå-
âèäíî,­ âîзíèêàюò­ â­ ðåзóëьòàòå­ íåäîñòàòîчíîãî­ ïîíèìàíèÿ
ïîíÿòèé,­èñïîëьзóåìûх­â­íîðìàх.

Â­ñòàòьå­12­Âñåîбщåé­äåêëàðàöèÿ­ïðàâ­чåëîâåêà­ïðîâîз-
ãëàшåíî,­ чòî­ íèêòî­ íå­ ìîжåò­ ïîäâåðãàòьñÿ­ ïðîèзâîëьíîìó
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Â­ñèëó­ âûшåóêàзàííîãî­ïðèíöèïà­îбщåîïðåäåëÿющåãî
зíàчåíèÿ­ïðàâ­è­ñâîбîä­чåëîâåêà­è­ïðåзóìïöèè­äîбðîñîâåñò-
íîñòè­îïðåäåëåííî­âûðàжåííîå­óêàзàíèå­íà­îчåâèäíóю­бëè-
зîñòь­ îñîбåííîñòåé­ èзîбðàжàåìîãî­ чåëîâåêà­ è­ îñîбåííî-
ñòåé,­èзîбðàжåííûх­â­èзîбðàжåíèè,­äîëжíî­âîñïðèíèìàòьñÿ
â­ ãðàжäàíñêèх­ îòíîшåíèÿх­ êàê­ äîñòàòîчíîå­ äîêàзàòåëьñòâî
ôàêòà­èзîбðàжåíèÿ­эòîãî­чåëîâåêà,­äëÿ­îïðîâåðжåíèÿ­êîòî-
ðîãî­íåîбхîäèìî­äîêàзàòь­íàëèчèå­хîòÿ­бû­åщå­îäíîãî­–­äðó-
ãîãî­–­ òàêжå­èзîбðàжàåìîãî­ â­ ðàññìàòðèâàåìîì­èзîбðàжå-
íèè­чåëîâåêà,­бëèзîñòь­îñîбåííîñòåé­êîòîðîãî­è­îñîбåííîñ-
òåé,­èзîбðàжåííûх­â­èзîбðàжåíèè,­бîëåå­îчåâèäíà.

Оñîбåííîñòè­ èзîбðàжàåìîãî­ чåëîâåêà­ èзîбðàжàюòñÿ­ â
èзîбðàжåíèè,­ êîòîðîå­ äëÿ­ öåëåé­ íîðìàòèâíî-ïðàâîâîãî
ðåãóëèðîâàíèÿ­äîëжíî­бûòь­îбъåêòèâèзèðîâàíî.

Тàêàÿ­îбъåêòèâèзàöèÿ­ìîжåò­бûòь­ëюбîé.
Нè­ зàêîíîäàòåëьñòâîì­ Уêðàèíû,­ íè­ зàêîíîäàòåëьñòâîì

Рîññèéñêîé­Фåäåðàöèè­äîïóñòèìàÿ­îбъåêòèâèзàöèÿ­èзîбðà-
жåíèÿ­ïðèìåíèòåëьíî­ê­ñîîòâåòñòâóющèì­íîðìàì­ïðàâîâîãî
ðåãóëèðîâàíèÿ­èñчåðïûâàющå­íå­îïðåäåëåíà.

Â­ зàãëàâèè­ ñòàòьè­ 308­ Ãðàжäàíñêîãî­ êîäåêñà­ Уêðàèíû
óêàзàíî:­ «Охðàíà­ èíòåðåñîâ­ôèзèчåñêîãî­ ëèöà,­ èзîбðàжåí-
íîãî­íà­ôîòîãðàôèÿх­è­â­äðóãèх­хóäîжåñòâåííûх­ïðîèзâåäå-
íèÿх»,­ â­ чàñòè­ ïåðâîé­ эòîé­ ñòàòьè­ îòìåчåíî:­ «Фîòîãðàôèÿ,
äðóãèå­ хóäîжåñòâåííûå­ ïðîèзâåäåíèÿ,­ íà­ êîòîðûх­ èзîбðà-
жåíî­ôèзèчåñêîå­ëèöî»,­à­äàëåå­óïîìèíàюòñÿ­ïðîñòî­«ôîòî-
ãðàôèÿ,­äðóãîå­хóäîжåñòâåííîå­ïðîèзâåäåíèå»­[5].

Â­ зàãëàâèè­ ñòàòьè­ 152.1­ Ãðàжäàíñêîãî­ êîäåêñà
Рîññèéñêîé­Фåäåðàöèè­óêàзàíî:­«Охðàíà­èзîбðàжåíèÿ­ãðàж-
äàíèíà»,­â­чàñòè­ïåðâîé­эòîé­ñòàòьè­îòìåчåíî:­«Изîбðàжåíèå
ãðàжäàíèíà­(â­òîì­чèñëå­åãî­ôîòîãðàôèè,­à­òàêжå­âèäåîзà-
ïèñè­èëè­ïðîèзâåäåíèÿ­èзîбðàзèòåëьíîãî­èñêóññòâà,­â­êîòî-
ðûх­îí­èзîбðàжåí)»,­à­äàëåå­óïîìèíàåòñÿ­ïðîñòî­«èзîбðàжå-
íèå»­[6].

Â­ чàñòíîñòè,­ âîñïðîèзâîäÿщèå­ âèзóàëьíî­ âíåшíèé
îбëèê­ чåëîâåêà­ ðèñóíîê,­ ãðèì,­ êîñòюì­ èëè­ âíåшíèé­ îбëèê,
ãîëîñ,­ äâèжåíèÿ,­ èíûå­ îñîбåííîñòè­ êîíêðåòíîãî­ чåëîâåêà,
âîñïðîèзâåäåííûå­ àóäèîâèзóàëьíî­ äðóãèì­ чåëîâåêîì,
äîëжíû­ ïðè­ íåîбхîäèìîñòè,­ êîãäà­ ìîжåò­ óñìàòðèâàòьñÿ
óзíàâàåìîñòь,­îöåíèâàòьñÿ­íà­ïðåäìåò­ñхîäñòâà,­ïîзâîëÿю-

2.­ Еñëè­ ðàññìàòðèâàåìîå­ îбñòîÿòåëьñòâî­ íå­ ÿâëÿåòñÿ
îбñòîÿòåëьñòâîì­ ëèчíîé­ èëè­ ñåìåéíîé­ жèзíè­ êîíêðåòíîãî
чåëîâåêà.

Пðè­ эòîì­ èз­ êîíñòðóêöèè­ è­ êîíòåêñòà­ âûшåóêàзàííîãî
зàïðåòà­âî­âзàèìîñâÿзè­ñ­îбщèìè­ïðèíöèïàìè­ñóäåбíîãî­ðàз-
ðåшåíèÿ­ñïîðîâ­ñëåäóåò,­чòî­ïðè­âîзíèêíîâåíèè­ñïîðà­î­íàðó-
шåíèè­ïðàâà­êîíêðåòíîãî­ëèöà­íà­òî,­чòî­íèêòî­íå­ìîжåò­ïîä-
âåðãàòьñÿ­ ïðîèзâîëьíîìó­ âìåшàòåëьñòâó­ â­ åãî­ ëèчíóю­ è
ñåìåéíóю­жèзíь,­ëèöî,­êîòîðîå­ïîëàãàåò,­чòî­òàêîå­åãî­ïðàâî
íàðóшåíî,­ äîëжíî­ äîêàзàòь­ ëèшь­ ñàì­ ôàêò­ ïîñòîðîííåãî,
зàòðàãèâàющåãî­åãî­ëèчíóю­èëè­ñåìåéíóю­жèзíь­äåÿíèÿ,­êîòî-
ðîå­ óêàзûâàåòñÿ­ êàê­ íàðóшàющåå­ òàêîå­ ïðàâî.­ Обÿзàííîñòь
äîêàзàòь­îòñóòñòâèå­эòîãî­ôàêòà­ëèбî­íàëèчèå­хîòÿ­бû­îäíîãî
èз­ âûшåóêàзàííûх­ íåîбхîäèìûх­ óñëîâèé,­ ïîзâîëèâшèх­ ðàñ-
ñìàòðèâàòь­эòî­äåÿíèå­êàê­äîïóñòèìîå,­ëåжèò­âñåöåëî­íà­ëèöå,
êîòîðîå­óêàзûâàåòñÿ­êàê­ñîâåðшèâшåå­эòî­äåÿíèå.

Â­эòîì­ñìûñëå­â­ñîâðåìåííîì­ïîíèìàíèè­хóäîжåñòâåí-
íîå­ ïðîèзâåäåíèå­ (ïðîèзâåäåíèå­ èзîбðàзèòåëьíîãî­ èñêóñ-
ñòâà),­ èзîбðàжàющåå­ êîíêðåòíîãî­ чåëîâåêà,­ ðåзóëьòàòû,
âèäåîзàïèñè,­ôîòî-,­êèíî-,­òåëå-­è­âèäåîñъåìêè­эòîãî­чåëî-
âåêà­–­âñå­эòî­ðàзëèчíûå­ôîðìû­ñбîðà,­хðàíåíèÿ,­îбðàбîòêè
èëè­ èíîãî­ èñïîëьзîâàíèÿ­ èíôîðìàöèè­ î­ чåëîâåêå­ â­ òàêîì
âèäå,­êîòîðûé­ïîзâîëÿåò­óзíàòь­â­эòîé­èíôîðìàöèè­êîíêðåò-
íîãî­чåëîâåêà,­à­íå­êîãî-ëèбî­èíîãî.­Тåì­ñàìûì­óñòàíàâëè-
âàåòñÿ­ ôàêò­ ïîñòîðîííåãî­ äåÿíèÿ,­ зàòðàãèâàющåãî­ ëèчíóю
жèзíь­эòîãî­чåëîâåêà.

Узíàâàåìîñòь­óñòàíàâëèâàåòñÿ­âûÿâëåíèåì­ñхîäñòâà.
Схîäñòâî­íå­ñëåäóåò­ïóòàòь­ñ­òîжäåñòâîì,­òî­åñòь­ïîäìå-

íÿòь­òàêóю­êàòåãîðèю­êàê­ðåàëьíîå­ñхîäñòâî­îбъåêòîâ,­ïîä-
ìåíÿåòñÿ­ñóãóбî­òåîðåòèчåñêîé­è­óжå­ïîэòîìó­â­ðåàëьíîñòè
ïðîñòî­ íåâîзìîжíîé­ äëÿ­ ðàзëèчíûх­ ïðåäìåòîâ­ ìàòåðèàëь-
íîãî­ìèðà­ êàòåãîðèåé­ òîжäåñòâà­–­ èäåàëьíîãî­ ñîâïàäåíèÿ,
êîòîðîå­äåéñòâèòåëьíî­èññëåäóåòñÿ,­íî­ òîëьêî­ òîãäà,­ êîãäà
íåîбхîäèìî­óñòàíîâèòь­ôàêò­ñîбûòèéíîãî­åäèíñòâà­ëèчíîñ-
òè­ (êàê­ ïðè­ èññëåäîâàíèè­ òðóïà­ èëè­ ïðè­ àíàëèзå­ äåÿíèé
ëèöà),­­à­íå­ôàêò­èзîбðàжåíèÿ.

Схîäñòâîì­ïðè­èзîбðàжåíèè­чåëîâåêà­ÿâëÿåòñÿ­îчåâèä-
íàÿ­бëèзîñòь­îñîбåííîñòåé­эòîãî­чåëîâåêà­è­îñîбåííîñòåé,
èзîбðàжåííûх­â­èзîбðàжåíèè.
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Пðè­эòîì­ïðîâîзãëàшåííîå­â­óêàзàííîé­ñòàòьå­ïðàâî­íà
зàщèòó­ зàêîíà­ îò­ òàêîãî­ âìåшàòåëьñòâà­ èëè­ òàêèх­ ïîñÿãà-
òåëьñòâ,­êîòîðîå­èìååò­êàжäûé­чåëîâåê­[1,­95],­ïðèîбðåòàåò
âñå­ бîëåå­ ïîêàзàòåëьíûé­ хàðàêòåð,­ òàê­ êàê­ ðåàëèзóåìàÿ,
åñòåñòâåííî,­ïðåжäå­âñåãî­чåðåз­ñóäåбíóю­ïðàêòèêó­зàщèòà
зàêîíà­ÿâíî­íå­ïîñïåâàåò­зà­ðàзâèòèåì­ñîâðåìåííîé­òåхíèêè
è­òåхíîëîãèé.

Ê­ñîжàëåíèю,­ïîêà,­êàê­ïîêàзûâàåò­ïðàêòèêà,­зà­ðàзâèòè-
åì­íîâåéшèх­òåхíèêè­è­òåхíîëîãèé­íå­ïîñïåâàåò­ïðàâîñîзíà-
íèå­íå­òîëьêî­ãðàжäàí,­íî­è­ñóäåé.

Оäíàêî­íå­ñëåäóåò­зàбûâàòь,­чòî­èìåííî­ïðàâîì­чåëîâå-
êà­ íà­ íåïðèêîñíîâåííîñòь­ åãî­ ëèчíîé­ è­ ñåìåéíîé­ жèзíè,
âêëючàющèì­ è­ зàщèòó­ îò­ ïðîèзâîëьíîãî­ âìåшàòåëьñòâà
èзîбðàжåíèåì,­ â­ зíàчèòåëьíîé­ ìåðå­ îïðåäåëÿåòñÿ­ íåïîñ-
ðåäñòâåííàÿ­эôôåêòèâíîñòь­äåìîêðàòèè,­ðåàëèзóåìîé­ãîñó-
äàðñòâîì,­ ñòðåìÿщèìñÿ­ ê­ ñîâåðшåíñòâó­ îбщåñòâåííûх
îòíîшåíèé­èìåííî­чåðåз­íåóêîñíèòåëьíîå­óâàжåíèå­ïðàâ­è
ñâîбîä­чåëîâåêà.­

А­ïîêà­ñêëàäûâàåòñÿ­ïàðàäîêñàëьíàÿ­ñèòóàöèÿ.
Âíå­ âñÿêèх­ ñîìíåíèé­ äåéñòâèÿ­ ìíîãèх­ òåëåêàíàëîâ,

ãàзåò,­ïðîчèх­СМИ,­à­òàêжå­íåêîòîðûх­îðãàíèзàöèé,­íå­ïðè-
íàäëåжàщèх­ê­ïîñëåäíèì,­è­îòäåëьíûх­ãðàжäàí­â­îòíîшåíèè
èзîбðàжåíèÿ,­èíûх­ñâåäåíèé­î­ëèчíîé­èëè­ñåìåéíîé­жèзíè
äðóãèх­ëюäåé­ÿâíî­íàðóшàюò­ôóíäàìåíòàëьíîå­ïðàâî­чåëî-
âåêà­íà­зàщèòó­îò­ïðîèзâîëьíîãî­âìåшàòåëьñòâà­â­ëèчíóю­è
ñåìåéíóю­жèзíь.

Еñòь­зàêîíîäàòåëьñòâî­–­íå­èäåàëьíîå,­íî­âñå-òàêè­ïîз-
âîëÿющåå­ ïðèâëåêàòь­ ê­ îòâåòñòâåííîñòè­ зà­ òàêîãî­ ðîäà
íàðóшåíèÿ.

Еñòь­è­ñóäåбíûå­ðåшåíèÿ,­âûíåñåííûå­ïî­äåëàì­îòíîñè-
òåëьíî­ òàêèх­ íàðóшåíèé,­ è­ бîëьшèíñòâî­ эòèх­ ðåшåíèé,
íåñìîòðÿ­ íà­ âåñьìà­ íåзíàчèòåëьíóю­ чàñòь­ â­ òîé­ èëè­ èíîé
ìåðå­ îшèбîчíûх,­ âñå-òàêè­ âîññòàíàâëèâàåò­ íàðóшåííûå
ïðàâà.

Âïðîчåì,­â­îбщåì­ñèòóàöèю­òÿжåëî­íàзâàòь­ïîзèòèâíîé.
Âî-ïåðâûх,­äàëåêî­íå­âñåì­èзâåñòíî­îб­óñïåхàх­îòåчåñòâåí-
íîãî­ñóäîïðîèзâîäñòâà­â­ðàзðåшåíèè­ïîäîбíûх­ñïîðîâ.

А­ âî-âòîðûх,­ è­ эòî­ ãëàâíîå,­ ñêëàäûâàåòñÿ­ óñòîéчèâîå
âïåчàòëåíèå,­чòî­äî­ñèх­ïîð­ãðîìàäíîå­êîëèчåñòâî­ãðàжäàí,

щåãî,­ íàïðèìåð,­ óñòàíàâëèâàòь­ äåéñòâèå­ ïî­ èзîбðàжåíèю,
íàëèчèå­èзîбðàжåíèÿ­è­èзîбðàжåíèå­êàê­ñòàòèчíûé­ìàòåðè-
àëьíûé­îбъåêò.

Âñÿêîå­ èзîбðàжåíèå­ êîíêðåòíîãî­ чåëîâåêà,­ ïî­ ñóòè,
ÿâëÿåòñÿ­ бåзóñëîâíûì­ ñëåäñòâèåì­ îïðåäåëåííîãî­ âзàèìî-
äåéñòâèÿ,­â­êîòîðîì­ñ­îäíîé­ñòîðîíû­íåèзбåжíî­âûñòóïàåò
ñàì­чåëîâåê­â­åãî­îñîбåííîñòÿх,­âûðàжåííûх­чåðåз­èíôîð-
ìàöèю­îб­èíäèâèäóàëьíûх­ïðèзíàêàх­эòîãî­чåëîâåêà.

И­ïîэòîìó­ñàìî­èзîбðàжåíèå­ëюбîãî­ðåàëьíîãî­чåëîâå-
êà­–­эòî­âñåãäà­âìåшàòåëьñòâî­ïî­êðàéíåé­ìåðå­â­åãî­ëèчíóю
жèзíь.

Дî­ íåäàâíåãî­ âðåìåíè­ íå­ ïðèäàâàëîñь­ îñîбîå­ зíàчåíèå
эòîìó­ñî­âñåх­ òîчåê­зðåíèÿ­îчåâèäíîìó­îбñòîÿòåëьñòâó­ëèшь
ïîòîìó,­ чòî­ êàчåñòâåííûå­ è­ êîëèчåñòâåííûå­ хàðàêòåðèñòèêè
òåхíîëîãèé­è­óñòðîéñòâ,­ïðîèзâîäÿщèх­èзîбðàжåíèå­чåëîâåêà,
îбъåêòèâíî­ бûëè­ íåäîñòàòîчíû­ äëÿ­ âîзíèêíîâåíèÿ­ ðåàëьíîé
îбщåñòâåííîé­îïàñíîñòè­èх­èñïîëьзîâàíèÿ­äëÿ­ïðîèзâîëьíîãî
âìåшàòåëьñòâà­â­ëèчíóю­è­ñåìåéíóю­жèзíь­чåëîâåêà.

С­ðàñïðîñòðàíåíèåì­öèôðîâûх­òåхíîëîãèé­è­èñïîëьзóю-
щèх­èх­âñåâîзìîжíûх­ïåðñîíàëьíûх­óñòðîéñòâ,­îñíàщåííûх
ïîñòîÿííî­ñîâåðшåíñòâóющèìèñÿ­ñðåäñòâàìè­ñбîðà,­хðàíå-
íèÿ,­èñïîëьзîâàíèÿ,­ðàñïðîñòðàíåíèÿ­âñåâîзìîжíîé­èíôîð-
ìàöèè,­ âêëючàÿ,­ êîíåчíî­ жå,­ è­ èíôîðìàöèю­ î­ ëèчíîé­ è
ñåìåéíîé­жèзíè­чåëîâåêà,­âîзíèêëà­íà­ïðàêòèêå­è­íåóêëîííî
íàðàñòàåò­ðåàëьíàÿ­ óãðîзà­îбщåîïðåäåëÿющåìó­ïðèíöèïó,
êîòîðûé­ зàêëючàåòñÿ­ â­ òîì,­ чòî­ ïðè­ îñóщåñòâëåíèè­ ñâîèх
ïðàâ­è­ñâîбîä­êàжäûé­чåëîâåê­äîëжåí­ïîäâåðãàòьñÿ­òîëьêî
òåì­îãðàíèчåíèÿì,­ êîòîðûå­ óñòàíîâëåíû­ зàêîíîì­èñêëючè-
òåëьíî­ñ­öåëью­îбåñïåчåíèÿ­äîëжíîãî­ïðèзíàíèÿ­è­óâàжåíèÿ
ïðàâ­è­ñâîбîä­äðóãèх­ëюäåé­è­óäîâëåòâîðåíèÿ­ñïðàâåäëèâûх
òðåбîâàíèé­ìîðàëè,­îбщåñòâåííîãî­ïîðÿäêà­è­îбщåãî­бëàãî-
ñîñòîÿíèÿ­â­äåìîêðàòèчåñêîì­îбщåñòâå­[1,­97].

Уãðîзà­эòà­зàêëючàåòñÿ­â­òîì,­чòî­ïî­ïðèчèíàì,­èзëîжåí-
íûì­âûшå,­â­íàñòîÿщåå­âðåìÿ­ëюбîé­чåëîâåê­â­äåéñòâèòåëь-
íîñòè­ìîжåò­ïîäâåðãàòьñÿ­ïðîèзâîëьíîìó­âìåшàòåëьñòâó­â
åãî­ ëèчíóю­ è­ ñåìåéíóю­ жèзíь,­ ïðîèзâîëьíîìó­ ïîñÿãàòåëь-
ñòâó­ íà­ íåïðèêîñíîâåííîñòь­ жèëèщà,­ òàéíó­ êîððåñïîíäåí-
öèè­ èëè­ íà­ åãî­ чåñòь­ è­ ðåïóòàöèю,­ âîïðåêè­ ñòàòьå­ 12
Âñåîбщåé­äåêëàðàöèè­ïðàâ­чåëîâåêà­[1,­95].
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ìåð,­ ñ­ ïðàâàìè­ ãðàжäàíèíà­ ïðè­ èзîбðàжåíèè,­ êîòîðûå­ â
íàñòîÿщåå­âðåìÿ­â­èìóщåñòâåííîì­àñïåêòå­ êàñàюòñÿ­ëèшь
âîзìîжíîñòè­ïîзèðîâàíèÿ­зà­ïëàòó­ëèбî­âзûñêàíèÿ­â­îïðå-
äåëåííûх­ñëóчàÿх­ñóììû­ìîðàëьíîãî­óщåðбà.­Êîíåчíî,­эòèì
íå­èñчåðïûâàåòñÿ­âñå­ðåàëьíîå­ðàзíîîбðàзèå­âîзíèêàющèх
â­äàííîé­ñôåðå­èìóщåñòâåííûх­âîïðîñîâ­è­ïðîбëåì.­

Âñå­ ïðèâåäåííûå­ ïðèìåðû­ íàãëÿäíî­ èëëюñòðèðóюò­ íå
òîëьêî­òî,­íàñêîëьêî­ñåðьåзíû­ïðîбëåìû­зàщèòû­ïðàâà­чåëî-
âåêà­íà­ñбîð,­хðàíåíèå,­îбðàбîòêó,­ðàñïðîñòðàíåíèå­è­èíîå
èñïîëьзîâàíèå­èíôîðìàöèè­î­åãî­èíäèâèäóàëьíîñòè,­íî­è­òî,
чòî­ñîâðåìåííîå­îбщåñòâî­âïîëíå­ñïîñîбíî­ðàзбèðàòьñÿ­â
эòèх­ïðîбëåìàх­è­эôôåêòèâíî­èх­ðåшàòь.

Еñòåñòâåííî,­ïîñëåäíåå­âîзìîжíî­ïðè­ óñëîâèè­ôîðìè-
ðîâàíèÿ­ âíÿòíîé­ è­ îòâåòñòâåííîé­ îбщåñòâåííîé­ ïîзèöèè,
êîòîðàÿ­ â­ äàëьíåéшåì­ бóäåò­ íåóêëîííî­ îïòèìèзèðîâàòьñÿ,
íå­äîãîíÿÿ,­à­â­îïðåäåëåííîì­ñìûñëå­ïðåäâîñхèщàÿ­è­êîð-
ðåêòèðóÿ­óñèëåíèå­è­ðàзâèòèå­èìåющèхñÿ­ïðîбëåì.­­

Âåäь­íåëьзÿ­зàбûâàòь,­чòî­â­îñíîâå­ëюбîãî­ïðàâà­äîëжíà
бûòь­ìîðàëь­êàê­ñèñòåìà­îãðàíèчåíèé,­äîбðîâîëьíî­è­îñîз-
íàííî­ïðèíèìàåìûх­îбщåñòâîì­âîîбщå­è­êîíêðåòíûì­чåëî-
âåêîì­â­чàñòíîñòè.

Сóщåñòâåííûì­ÿâëÿåòñÿ­òî,­чòî­ìîðàëь­è­íðàâñòâåííîñòь
ìîãóò­ è­ äîëжíû­ ïðèíèìàòьñÿ­ íå­ ôîðìàëьíî­ è­ ñòàòèчíî,­ à
òâîðчåñêè­è­äèíàìèчíî,­ò.­å.­ôîðìèðîâàòьñÿ­è­îñóщåñòâëÿòь-
ñÿ­ íåïðåðûâíî­ è­ ïîñòîÿííî­ â­ жèâîé­ è­ íåïîñðåäñòâåííîé
ñâÿзè­ ñ­ íåóêëîííî­ ðàзâèâàющèìèñÿ­ îбщåñòâåííûìè­ ïðî-
öåññàìè.

И­ îäíèì­ èз­ ñàìûх­ эôôåêòèâíûх­ ïðàêòèчåñêèх­ èíñòðó-
ìåíòîâ,­ âñåöåëî­ ñîîòâåòñòâóющèх­ ñàìîìó­ äóхó­ è­ ïðèðîäå
äåìîêðàòèè,­ïîзâîëÿющèх­íå­ïëåñòèñь­â­хâîñòå­èíòåíñèâíî
ïðîãðåññèðóющèх­îбщåñòâåííûх­ïðîöåññîâ,­à­âëèÿòь­íà­эòè
ïðîöåññû,­àêòèâíî­íàïðàâëÿÿ­èх­â­íóжíîå­ðóñëî­è­íå­äîïóñ-
êàÿ­ïðè­эòîì­бåззàêîíèÿ­è­ïðîèзâîëà,­ÿâëÿåòñÿ­ïðèíöèï­ïðÿ-
ìîãî­è­íåïîñðåäñòâåííîãî­äåéñòâèÿ­ïðàâ­è­ñâîбîä­чåëîâåêà
è­ ãðàжäàíèíà,­ îïðåäåëÿющèх­ ñîäåðжàíèå­ è­ íàïðàâëåíèå
äåÿòåëьíîñòè­ãîñóäàðñòâà.
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юðèñòîâ­è­äàжå­ñóäåé­òàê­è­íå­ìîжåò­ïîíÿòь­è­îñîзíàòь,­чòî
àбñîëюòíî­ íåäîïóñòèìî­ ëюбîå­ ïðîèзâîëьíîå­ âìåшàòåëь-
ñòâî­â­ëèчíóю­èëè­ñåìåéíóю­жèзíь­чåëîâåêà.

И,­ïîхîжå,­ñîìíåíèé­â­óñïåшíîñòè­зàщèòû­жèзíè­чåëî-
âåêà­îò­âìåшàòåëьñòâà­ñî­âðåìåíåì­ñòàíîâèòñÿ­íå­ìåíьшå,­à
äàжå­бîëьшå.

Тàêàÿ­ òåíäåíöèÿ­ îòíîñèòåëьíî­ ìîðàëè­ è­ íðàâñòâåííî-
ñòè,­êîòîðûå­ ­ôîðìèðóюòñÿ­бûòóющèì­â­îбщåñòâå­ïîíèìà-
íèåì­åñòåñòâåííîé­ìåðû­äîïóñòèìîãî,­íå­ìîжåò­íå­âûзûâàòь
ñàìîãî­ñåðьåзíîãî­бåñïîêîéñòâà.­

Пî­ íàшåìó­ ìíåíèю,­ â­ êîðíå­ èзìåíèòь­ эòó­ íåãàòèâíóю
ñèòóàöèю­ ñïîñîбíî­ ëèшь­ êàðäèíàëьíîå­ óñèëåíèå­ îбщåñò-
âåííîé­àêòèâíîñòè­â­âîïðîñàх­зàщèòû­ãðàжäàí­ïðè­èзîбðà-
жåíèè­è­îò­ëюбîãî­äðóãîãî­ïðîèзâîëьíîãî­âìåшàòåëьñòâà­â
ëèчíóю­èëè­ñåìåéíóю­жèзíь­чåëîâåêà.

Пåðâûì­ ðåàëьíûì­ шàãîì­ â­ эòîì­ íàïðàâëåíèè­ ìîжåò
ñòàòь,­íàïðèìåð,­ìåðà,­â­îñíîâå­àíàëîãèчíàÿ­òîé,­эôôåêòèâ-
íîñòь­ êîòîðîé­ äîâîëьíî­ óñòîéчèâî­ ïðîÿâëÿåòñÿ­ â­ âîïðîñàх
зàщèòû­ïðàâ­ïîòðåбèòåëåé.

Мåðà­эòà­зàêëючàåòñÿ­â­ñîзäàíèè­ïðàâîâîãî­ìåхàíèзìà,
ïîзâîëÿющåãî­ òðåòьèì­ ëèöàì­ ïî­ ñîбñòâåííîé­ èíèöèàòèâå
зàÿâëÿòь­ òðåбîâàíèå­ î­ âîññòàíîâëåíèè­ íàðóшåííîãî­ ïðàâà
ãðàжäàíèíà­íà­зàщèòó­ïðè­åãî­­èзîбðàжåíèè­è­â­èíûх­ñëóчàÿх
ïðîèзâîëьíîãî­ âìåшàòåëьñòâà­ â­ åãî­ ëèчíóю­ èëè­ ñåìåéíóю
жèзíь,­ à­ òàêжå­ î­ ïðèâëåчåíèè­ ïðàâîíàðóшèòåëåé­ ê­ èìó-
щåñòâåííîé­ îòâåòñòâåííîñòè,­ ðàзìåð­ êîòîðîé­ ìîжåò­ бûòь
îïðåäåëåí­ óêàзàíèåì­ íà­ äåíåжíóю­ ñóììó­ â­ îïðåäåëåííûх
ãðàíèöàх,­âзûñêèâàåìóю­â­ïîëьзó­ëèöà,­ïðàâà­êîòîðîãî­íàðó-
шåíû.

Пðè­эòîì­ó­ãðàжäàíèíà,­ëèчíîå­íåèìóщåñòâåííîå­ïðàâî
êîòîðîãî­íàðóшåíî,­äîëжíà­îñòàâàòьñÿ­âîзìîжíîñòь­âзûñêà-
íèÿ­â­óïðîщåííîì­ïîðÿäêå­ñîîòâåòñòâóющåé­ñóììû­âîзìå-
щåíèÿ­ìîðàëьíîãî­óщåðбà,­ïðèчèíåííîãî­íåзàêîííûìè­äåé-
ñòâèÿìè­ ïðè­ èзîбðàжåíèè­ è­ ïðè­ ëюбîì­ äðóãîì­ ïðîèзâîëь-
íîì­ âìåшàòåëьñòâå­ â­ åãî­ ëèчíóю­ èëè­ ñåìåéíóю­ жèзíь,­ à
òàêжå­ –­ ñîîòâåòñòâóющèх­ óбûòêîâ,­ äëÿ­ чåãî­ íà­ эòîì­ ôîíå
äîâîëьíî­óìåñòíûì­ìîжåò­бûòь­ðåшåíèå­äàâíî­íàзðåâшåãî
âîïðîñà­ ïðàêòèчåñêîãî­ ðàñшèðåíèÿ­ ôîðì­ è­ âîзìîжíîñòåé
îðãàíèзàöèè­èìóщåñòâåííûх­îòíîшåíèé,­ñâÿзàííûх,­íàïðè-
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J. Schnizer

Justice of the Constitutional Court 

of the Republic of Austria

Article­6­of­the­European­Convention­
on­Human­Rights­and­the­Right­to­a­Fair­Trial

1.­General­Remarks
Art.­6­para.­1­European­Convention­on­Human­Rights­(ECHR)

states­that­“in­the­determination­of­his­civil­rights­and­obligations­or
of­any­criminal­charge­against­him,­everyone­is­entitled­to­a­fair­and
public­ hearing­ within­ a­ reasonable­ time­ by­ an­ independent­ and
impartial­ tribunal­ established­ by­ law”.­ Judgment­ must­ be­ “pro-
nounced­publicly”.­The­public­may­be­excluded­ from­ the­ trial­ for
certain­reasons.­For­criminal­trials,­in­particular,­Art.­6­para.­2­ECHR
stipulates­ the­ principle­ of­ presumption­ of­ innocence,­ and­ Art.­ 6
para.­3­ECHR­specifies­a­minimum­standard­of­procedural­rights.

Thus,­Article­6­of­the­European­Convention­on­Human­Rights
provides­for­a­number­of­organizational,­jurisdictional­and­proce-
dural­guarantees­going­far­beyond­the­right­to­a­trial­before­a­law-
ful­judge­(Art.­83­para.­2­Federal­Constitutional­Law).­Its­great­sig-
nificance­for­the­Austrian­system­of­law­primarily­derives­from­the
evolutionary­interpretation­of­the­notion­of­civil­and­criminal­law­by
the­European­Court­of­Human­Rights­(ECtHR),­which­differs­sub-
stantially­ from­the­ traditional­ terminology­of­continental­Europe,
as­well­as­the­influence­of­common­law,­which­stresses­the­crucial
function­of­a­public­hearing­for­a­fair­trial.­Hence,­the­provision­is
given­ a­ wide­ scope,­ which­ includes­ substantial­ parts­ of­ classic
administrative­law.­Currently,­however,­the­long­duration­of­hear-
ings­constitutes­the­main­practical­problem­in­Europe:­In­2005,­for
example,­25%­of­the­complaints­lodged­with­the­European­Court
of­Human­Rights­concerned­the­right­to­a­decision­by­the­nation-
al­courts­within­a­“reasonable­time”.
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Distinguished Lawyer of Ukraine,
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Some­issues­of­protection­of­the­physical­
entity­related­to­photo-,­film-,­television-,­video-

filming­requirements­in­the­context­of­the
requirements­of­international­legal­normative
acts­and­Ukrainian­and­Russian­legislation

SUMMARY

The­article­deals­with­the­issues­of­protection­of­interests­of­an
individual­ which­ occurs­ due­ to­ rapid­ development­ of­ technical
means­ of­ compiling,­ processing,­ preservation,­ distribution­ and
other­implementation­of­the­information­related­to­an­individual­(to
photo-,­film-,­television-,­video-­­filming)­regardless­of­his/her­will.

According­to­the­author,­a­number­of­specific­measures­have
been­undertaken­­for­ implementing­this­principle­ in­Ukraine­and
the­ Russian­ Federation.­ However,­ it­ seems­ that­ till­ nowadays
many­citizens,­ lawyers­and­even­ judges­cannot­understand­ that
involuntary­ intrusion­ into­ private­ or­ family­ life­ of­ a­ person­ is
absolutely­inadmissible.­­
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3.­Criminal­charges
The­ECtHR­also­has­its­own,­autonomous­interpretation­of­the

term­“criminal­charge”­in­Art.­1­para.­1­ECHR,­taking­into­account
the­“intention­and­the­purpose­of­the­ECHR”­and,­consequently,
going­ beyond­ classic­ criminal­ law.­ As­ can­ be­ derived­ from­ the
Court’s­ case­ law,­ the­ primary­ question­ to­ be­ considered­ is
whether­under­national­law­the­offence­is­classified­as­a­criminal
offence,­but­even­if­that­is­not­the­case,­it­may­still­be­subject­to
criminal­law­on­account­of­the­nature­of­the­infraction­or­the­type
and­severity­of­the­sanction­to­be­imposed.­Above­all,­if­the­sanc-
tion­ serves­ the­ purposes­ of­ prevention­ and­ repression­ (“deter-
rent”­and­“censuring”),­the­offence­is­subject­to­a­norm­of­crimi-
nal­ law.­ Particularly­ severe­ sanctions,­ such­ as­ extended­ prison
terms,­always­come­under­the­heading­of­“criminal­law”­accord-
ing­to­Art.­6­ECHR.­This­position­is­also­held­by­the­Constitutional
Court.­

4.­Decision­by­an­independent­and­impartial­tribunal
The­significance­of­Art.­6­para.­1­ECHR­resides­in­the­fact­that

it­calls­for­decisions­in­the­aforementioned­matters­to­be­taken­by
an­“independent­and­impartial­tribunal”­and­that­the­legal­subject
has­a­subjective­right­to­a­decision­taken­by­such­body­based­on
the­law­(access­to­a­court).

The­ term­“court”­ (“tribunal”)­used­ in­Art.­6­para.­1­ECHR­ is
not­ equivalent­ to­ the­ (formal)­ notion­ of­ a­ court­ as­ used­ in­ the
Federal­ Constitutional­ Act.­ According­ to­ the­ case­ law­ of­ the
European­Court­of­Human­Rights,­the­elements­that­qualify­a­judi-
cial­body­as­a­tribunal­are­its­judicial­function­(decision­in­a­case
on­the­basis­of­legal­rules­and­according­to­a­formal­procedure),
its­independence­of­the­executive­branch­of­government­and­vis-
à-vis­the­parties,­and­its­impartiality.­Its­independence­and­impar-
tiality­must­also­be­guaranteed­by­the­mode­of­appointment­of­its
officers­and­their­(long)­terms­of­office.­The­Constitutional­Court
follows­the­case­law­of­the­ECHR­in­this­respect­as­well.

The­jurisdiction­of­such­a­court­must­cover­the­examination­of
all­relevant­substantive­and­legal­issues.­The­Constitutional­Court
therefore­concludes­from­Art.­6­ECHR­that­civil­courts­are­bound
by­decisions­of­other­authorities­only­ to­ the­extent­ to­which­ the
parties­in­the­civil­trial­were­parties­to­the­proceedings­before­that
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2. Civil­rights­and­obligations
The­European­Court­of­Human­Rights­interprets­the­notion­of

“civil­ rights­ and­ obligations”,­ as­ used­ in­ Art.­ 6­ para.­ 1­ ECHR,
autonomously­and­very­broadly­–­at­least­by­the­standards­of­con-
tinental­European­law.­The­assessment­of­the­individual­case­is­of
particular­importance.­National­law­must­at­least­allow­a­justifiable
claim­for­recognition­as­a­“right”.­This­also­covers­entitlements­or
rights­to­the­legitimate­exercise­of­discretion.­The­point­at­issue­is
not­whether­a­decision­is­taken­on­the­right­as­such,­but­rather­the
“effects”­of­the­decision­on­civil-law­positions.­As­a­result,­Article
6­of­the­European­Convention­on­Human­Rights­becomes­applic-
able­to­administrative­proceedings.­In­contrast,­however,­it­is­not
applicable­to­enforcement­proceedings,­as­such­proceedings­do
not­decide­on­the­merits­of­the­case.

Case­ law­ does­ not­ offer­ an­ abstract­ definition­ of­ what
accounts­for­the­civil-law­nature­of­a­right.­While­the­national­clas-
sification­as­a­civil-law­matter­is­irrelevant,­the­substantive­content
of­the­norm­is­to­be­assessed­on­the­basis­of­national­law.­At­any
rate,­the­European­Court­of­Human­Rights­has­held­that­property-
related­rights­are­civil­ in­nature.­This­applies,­above­all,­to­cases
relating­to­property,­as­specified­ in­Article­1­of­Protocol­No­1­to
the­ECHR,­but­also­to­cases­relating­to­the­use­of­property­(e.g.
building­ law,­ industrial­plant­and­equipment­ law,­water­ law),­pri-
vate­ income-generating­activities­or­claims­against­social­ insur-
ance­institutions.­This­shows­that­the­term­“civil­ law”,­as­used­in
Art.­6­ECHR,­covers­a­large­area­of­public­law.

The­Constitutional­Court­does­not­follow­the­case­law­of­the
ECtHR­without­ reservation.­Within­ the­ aforementioned­ group,­ it
distinguishes­between­a­“core­area”­of­civil­rights,­i.e.­cases­relat-
ing­ to­ relations­of­citizens­with­one­another­and­ therefore­ tradi-
tionally­governed­by­civil­law,­and­cases­that­only­touch­upon­civil
rights­“in­their­effects”.­In­the­opinion­of­the­Constitutional­Court,
cases­of­the­former­type­have­to­be­decided­on­the­merits­of­the
case­by­a­tribunal,­as­specified­ in­Art.­6­ECHR,­whereas­a­mere
review­by­ the­Administrative­Court­and­ the­Constitutional­Court,
which­does­not­consider­all­substantive­and­legal­issues,­is­suffi-
cient­in­cases­of­the­latter­type.­Nevertheless,­a­public­oral­hear-
ing­within­a­reasonable­period­of­time­is­considered­to­be­indis-
pensable­in­such­cases­as­well.

110

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ­·­4(62)`13 Аêòóàëьíûå­ïðîбëåìû­êîíñòèòóöèîííîãî­ïðàâîñóäèÿ



While­the­general­requirement­of­a­fair­trial­applies­to­all­civil
and­ criminal­ cases,­ Art.­ 6­ para.­ 3­ ECHR­ guarantees­ everyone
charged­with­a­criminal­offence­the­following­minimum­rights:

a) The­ right­ to­ information­on­ the­ nature­ and­ cause­of­ the
accusation­to­be­communicated­as­promptly­as­possible
and­in­a­language­the­accused­understands;­Art.­6­para.­3
(a)­ECHR.

b) The­ right­ to­ have­ adequate­ time­ and­ facilities­ for­ the
preparation­of­his/her­defence;­Art.­6­para.­3­(b)­ECHR.­

c) The­right­ to­defend­himself/herself­ in­person­or­ through
legal­ assistance­ of­ his/her­ own­ choosing­ or,­ in­ the
absence­of­sufficient­means,­to­be­given­it­free­when­the
interests­of­justice­so­require;­Art.­6­para.­3­(c)­ECHR.

d) The­ right­ to­ examine­ witnesses­ against­ him/her­ and­ to
obtain­ the­ attendance­ and­ examination­ of­ witnesses­ on
his/her­ behalf­ under­ the­ same­ conditions­ as­ witnesses
against­him/her;­Art.­6­para.­3­(d)­ECHR.

e) The­ right­ to­ have­ free­ assistance­ of­ an­ interpreter­ if
he/she­cannot­understand­or­speak­the­language­used­in
court;­Art.­6­para.­3­(e)­ECHR.

Another­right­deriving­from­the­right­to­a­fair­trial­is­the­right­to
avoid­self-incrimination.­An­accused­must­not­be­ forced­to­pro-
duce­evidence­against­himself/herself­(nemo tenetur-principle).
This­is­also­related­to­the­presumption­of­innocence­(Art.­6­para.
2­ECHR).­However,­it­does­not­exclude­the­possibility­of­the­court
drawing­ unfavourable­ conclusions­ from­ the­ silence­ of­ the
accused­when­evaluating­the­evidence­presented,­provided­such
conclusions­ are­ based­ on­ common­ sense­ and­ prima­ facie­ evi-
dence­is­convincing.­

6.­Public­oral­hearing
Art.­ 6­ para.­ 1­ ECHR­ guarantees­ a­ public­ hearing­ (GE:

“öffentlich ….. gehört wird”, FR: “entendue ….. publiquement“).
Publicity­of­the­hearing­means­that­the­hearing­is­open­to­the­gen-
eral­public.­The­hearing­must­be­held­before­the­court­called­upon
to­decide­on­points­of­fact­and­points­of­law.­According­to­Art.­6
para.­1­ECHR,­excluding­the­public­is­only­permitted­in­exception-
al­cases.
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other­authority­(right­of­access);­that­other­authority­and­its­pro-
ceedings­have­to­meet­the­requirements­of­Art.­6­ECHR.­The­right
of­ access­ to­ a­ court­ is­ understood­ as­ the­ right­ to­ an­ effective
guarantee­of­protection­by­the­law,­which­may­include­the­right­to
free­legal­assistance.

The­right­to­a­decision­by­a­court/tribunal­does­not­guarantee
several­stages­of­appeal.­According­to­Art.­6­ECHR,­a­court­deci-
sion­ at­ a­ single­ instance­ is­ sufficient.­ Contrary­ to­ that,­ Art.­ 2­ of
Protocol­No­7­to­the­ECHR­guarantees­that­everyone­convicted­of
a­criminal­office­by­a­tribunal­has­the­right­to­have­his/her­convic-
tion­or­sentence­reviewed­by­a­higher­tribunal.­Austria­has­entered
a­ reservation,­ stating­ that­both­ the­Administrative­Court­ and­ the
Constitutional­Court­are­to­be­regarded­as­“higher­tribunals”.­This
is­sufficient­even­ in­cases­ in­which­collegiate­bodies­pursuant­ to
Art.­133­para.­4­of­the­Federal­Constitutional­Act­decide­on­crimi-
nal­charges­within­the­meaning­of­Art.­6­ECHR,­which­are­not­sub-
ject­to­review­except­by­the­Constitutional­Court­(e.g.­the­Supreme
Disciplinary­and­Appeals­Commission­in­disciplinary­cases­involv-
ing­lawyers).­Exceptions­are­possible­in­certain­cases­(e.g.­minor
punishable­ offences).­ Decisions­ pursuant­ to­ §­ 33a­ of­ the
Administrative­Court­Act­(Rejection)­are­deemed­to­be­sufficient.­

5.­Fair­trial
The­obligation­to­hear­the­parties­in­a­fair­and­equitable­man-

ner­ refers­ to­ the­ rules­ of­ a­ “fair­ trial”,­ which­ are,­ however,­ not
clearly­ defined.­ In­ the­ opinion­ of­ the­ Constitutional­ Court,­ it­ is
essential­for­the­party­concerned­to­“effectively­represent­his/her
interests”.­This­includes,­in­particular,­the­right­of­parties­to­have
access­to­the­files­and­to­be­heard.­This­includes­the­right­to­be
informed­of­all­the­evidence­produced,­the­possibility­to­comment
on­questions­of­fact,­and­the­obligation­to­thoroughly­examine­the
assertions­of­the­parties.­The­“principle­of­equality­of­arms”­also
derives­from­the­obligation­to­ensure­a­fair­trial.­It­requires­adver-
sarial­ proceedings­ and­ demands­ that­ a­ fair­ balance­ be­ main-
tained­ between­ the­ parties­ at­ the­ trial.­ Moreover,­ the­ essential
issues­must­be­referred­to­in­the­reasons­given­for­the­decision.
To­assess­ if­a­ trial­was­ fair­or­not,­ it­has­ to­be­considered­ in­ its
entirety.­ Legal­ remedy­ can­ be­ sought­ against­ irregularities­ or
defects­in­the­proceedings­at­lower­courts.
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The­Constitutional­Court­in­its­Role­
as­an­Election­Court

I.­Introduction­
The­Constitutional­Court­is,­ultimately,­the­only­body­to­review

the­results­of­elections­ to­general­ representative­bodies­(national
parliaments:­ National­ Council,­ Federal­ Council;­ regional­ parlia-
ments­ of­ the­ nine­ Laender,­ municipal­ council),­ the­ European
Parliament­and­–­as­a­specifically­Austrian­feature­–­to­self-govern-
ing­bodies­(constituent­bodies­of­statutory­institutions­representing
organized­interests,­e.g.­chambers).­It­also­decides­on­challenges
to­ elections­ to­ important­ executive­ positions­ (e.g.­ Federal
President,­members­of­provincial­governments,­mayors),­ regard-
less­of­whether­the­election­is­by­popular­vote­or­by­representative
bodies.­Moreover,­the­jurisdiction­of­the­Constitutional­Court­covers
decisions­on­a­loss­of­seat­by­an­elected­member­of­any­represen-
tative­body­and­proceedings­ relating­ to­ the­ instruments­of­direct
democracy­(popular­initiative,­plebiscite­and­referendum).

The­Constitutional­Court’s­election­review­function­compris-
es­ the­ verification­of­ the­election­ result­ in­ terms­of­ numbers­as
well­as­the­election­procedure­as­a­whole.­The­election­procedure
is­reviewed­objectively­ for­errors­which­–­provided­the­unlawful-
ness­identified­is­found­to­be­of­a­“material”­nature­–­may­lead­to
the­elections­or­parts­thereof­to­be­declared­null­and­void­(invali-
dated­ or­ partially­ invalidated).­ It­ is­ important­ to­ underline­ that
(partial)­ invalidation­of­elections­can­only­be­pronounced­by­the
Constitutional­Court­ if­ the­ alleged­ unlawfulness­ of­ the­ electoral
procedure­has­been­established­and­has­been­found­to­have­had
an­ impact­on­ the­election­result­ (principle­of­materiality).­ In­ this
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Art.­6­para.­1­ECHR­also­provides­for­the­judgment­to­be­pro-
nounced­publicly;­this­requirement­is­not­always­taken­into­consid-
eration­in­the­procedural­rules.­The­question­whether­the­possibili-
ty­of­public­access­to­the­judgment­constitutes­a­sufficient­substi-
tute­ for­ public­ pronouncement­ is­ an­ open­ one,­ but­ has­ been
answered­affirmatively­by­the­European­Court­of­Human­Rights.­In
the­Court’s­opinion,­ the­ requirement­of­public­pronouncement­ is
met­even­if­the­full­wording­of­the­judgment­is­made­accessible­only
to­those­individuals­who­can­prove­a­sufficient­interest­in­the­case.

Й. Шницер

Судüÿ Конституционного Суда 

Австрийсêой Ресïуáлиêи

Ñòàòья­6­Еâðîпåéскîé­кîíâåíцèè­
пî­пðàâàì­чåëîâåкà­è­пðàâî­íà­спðàâåäëèâîå­

суäîпðîèçâîäсòâî

Рåçюìå

Сòàòьÿ­ 6­ Еâðîïåéñêîé­ Êîíâåíöèè­ ïî­ ïðàâàì­ чåëîâåêà
ïðåäóñìàòðèâàåò­ ðÿä­ îðãàíèзàöèîííûх,­ зàêîíîäàòåëьíûх­ è
ïðîöåññóàëьíûх­ãàðàíòèé­ïðàâà­чåëîâåêà­íà­ñóäåбíóю­зàщèòó.

Бîëьшîå­зíàчåíèå­äàííîé­ñòàòьè­äëÿ­àâñòðèéñêîé­ïðà-
âîâîé­ñèñòåìû­ïðåжäå­âñåãî­ñâÿзàíî­ñ­òîëêîâàíèåì­ïîíÿòèé
ãðàжäàíñêîãî­è­óãîëîâíîãî­ïðàâà­Еâðîïåéñêèì­ñóäîì­ïî­ïðà-
âàì­ чåëîâåêà­ (ЕСПЧ),­ êîòîðîå­ ñóщåñòâåííî­ îòëèчàåòñÿ­ îò

òðàäèöèîííîé­ òåðìèíîëîãèè­ êîíòèíåíòàëьíîé
Еâðîïû,­à­òàêжå­âëèÿíèÿ­îбщåãî­ïðàâà,­ïîäчåðêè-
âàющåãî­ðåшàющóю­ôóíêöèю­ïóбëèчíûх­ñëóшàíèé
â­ñïðàâåäëèâîì­ñóäåбíîì­ðàзбèðàòåëьñòâå.­

Пîëîжåíèÿ­ Сòàòьè­ 6­ òîëêóюòñÿ­ äîñòàòîчíî
шèðîêî,­ òåì­ ñàìûì­ âêëючàÿ­ ñóщåñòâåííóю­ чàñòь
êëàññèчåñêîãî­àäìèíèñòðàòèâíîãî­ïðàâà.­Оäíàêî­â
íàñòîÿщåå­âðåìÿ­äëèòåëьíîñòь­ñëóшàíèé­ÿâëÿåòñÿ
ãëàâíîé­ïðàêòèчåñêîé­ïðîбëåìîé­â­Еâðîïå.
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authority­(e.g.­refusal­to­admit­a­voter­group­to­the­election)­can-
not­be­challenged­separately.­This­means­that­voter­groups­who
were­not­admitted­to­the­election­have­to­wait­until­after­the­elec-
tion­to­challenge­the­election­for­non-admission­to­that­–­and­only
that­–­particular­election.­An­election­can­be­challenged­on­ the
basis­of­any­alleged­unlawfulness­in­the­electoral­procedure;­such
unlawfulness­may­also­reside­in­the­unconstitutionality­of­prejudi-
cial­provisions­of­electoral­law.

The­application­submitted­has­ to­contain­ the­certain­ request
namely­ to­declare­ the­election­procedure­ in­whole­or­part­as­null
and­void.­The­alleged­unlawfulness­of­the­procedure­must­be­duly
reasoned­and­substantiated­in­the­application,­i.e.­specific­reasons
must­be­given­for­the­challenge­and­presented­in­a­credible­manner
and/or­the­grounds­for­an­alleged­unconstitutionality­of­the­under-
lying­provisions­of­electoral­law­have­to­be­outlined.­As­a­matter­of
principle,­ the­Constitutional­Court­ reviews­an­electoral­procedure
only­within­the­limits­of­the­unlawfulness­alleged­in­the­application.
Beyond­that­limit,­the­Court­is­not­entitled­to­conduct­an­ex-officio
review­of­the­lawfulness­of­the­electoral­procedure.­If,­however,­the
Constitutional­Court­has­doubts­about­ the­constitutionality­of­ the
legal­provisions­to­be­applied­in­the­review,­the­challenge­proceed-
ings­are­suspended­and­the­legal­provisions­concerned­are­exam-
ined­for­their­constitutionality.­Upon­completion­of­this­review,­the
election­ review­ proceedings­ are­ resumed,­ considering­ any
changes­in­the­legal­situation­that­may­have­resulted­from­the­norm
review.­If­the­corrected­legal­situation­no­longer­provides­an­ade-
quate­basis­for­the­challenged­election,­it­is­deemed­to­have­taken
place­without­legal­basis­and­therefore­declared­void­as­a­whole.­

When­examining­ the­ lawfulness­of­ election­procedures,­ the
Constitutional­Court­not­only­applies­national­law,­but­also­has­to
consider­the­provisions­of­the­European­Union­if­the­case­is­sub-
ject­to­EU­law­(e.g.­in­the­case­of­elections­to­the­statutory­body
representing­ labour­–­Chamber­of­Labour).­Moreover,­EU­provi-
sions­ (Art.­ 22­ para.­ 1­ TFEU­ –­ Treaty­ on­ the­ Functioning­ of­ the
European­Union,­Art.­ 1­of­ the­Municipal­Elections­Directive­and
Art.­ 40­GRC­–­European­Union­Charter­ of­ Fundamental­Rights)
explicitly­ state­ that­ citizens­ of­ the­ Union­ residing­ in­ a­ Member
State­of­which­they­are­not­nationals­may­exercise­the­right­to­vote
and­to­stand­as­candidates­in­municipal­elections.

context,­it­should­also­be­noted­that­the­Constitutional­Court­–­as
the­ body­ in­ charge­ of­ reviewing­ general­ legal­ norms­ –­ has­ the
right­to­suspend­electoral­review­proceedings­ in­order­to­review
the­underlying­legal­provisions,­provided­the­Court­is­concerned
about­prejudicial­norms­of­electoral­law.­The­Court­may­therefore
examine­legal­norms­governing­the­election­procedure,­the­divi-
sion­into­electoral­districts­or­the­processes­applied­in­the­deter-
mination­of­election­results­and,­if­need­arises,­repeal­such­norms
as­ unconstitutional­ (e.g.­ provisions­ governing­ voting­ by­ postal
ballot,­division­into­electoral­districts,­etc.).

II. The­right­to­challenge­elections
The­following­parties­have­the­right­to­challenge­elections:
1. in­the­case­of­elections­to­general­and­special­represen-

tative­bodies,­ the­group­of­voters­who­submitted­a­ list­of­candi-
dates­ to­ the­competent­ electoral­ authority,­ through­ their­ repre-
sentative­authorized­to­accept­service;

2. a­candidate­claiming­to­have­been­unlawfully­deprived­of
his/her­right­to­stand­for­election;

3. in­the­case­of­elections­to­certain­executive­bodies­(e.g.
provincial­government,­ executive­officers­of­ local­governments)
elected­ by­ a­ body­ of­ qualified­ voters,­ a­ certain­ number­ of­ that
body­of­voters­(one­tenth­of­its­members,­but­at­least­two).

This­means­that­the­right­of­a­voting-age­citizen­to­participate
in­an­election­(active­voting­right)­cannot­be­enforced­by­the­voter
himself/herself,­ but­only­ indirectly­by­ the­ voter­groups­ (parties)
who­ submitted­ a­ (valid)­ list­ of­ candidates.­ The­ only­ possibility
open­to­citizens­is­to­challenge­the­(non-)­entry­into­the­list­of­vot-
ers­ in­ separate­ administrative­ proceedings;­ they­ cannot­ fight
against­their­exclusion­from­the­act­of­voting­as­such­(refusal­to
hand­over­the­ballot­paper,­denial­of­access­to­the­polling­station)
before­the­Constitutional­Court.

III. Prerequisites­for­proceedings­to­be­initiated
Proceedings­to­challenge­an­election­are­initiated­upon­appli-

cation,­which­can­only­be­submitted­after­ the­election,­ i.e.­after
the­announcement­of­the­result.­Individual­actions­by­an­electoral
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lated,­a­(potential)­impact­on­the­result­is­deemed­to­exist­and­evi-
dence­ of­ concrete­ manipulation­ is­ not­ required.­ The
Constitutional­ Court­ declared­ a­ direct­ mayoral­ election­ void,
because­ballot­cards­for­postal­voting­had­unlawfully­been­issued
on­ the­ basis­ of­ requests­ received­ by­ telephone,­ including­ for
other­family­members­who­had­never­applied­themselves.­Hence,
the­possibility­of­manipulation­could­not­be­excluded.

V.­Loss-of-seat­proceedings
Proceedings­relating­to­the­loss­of­a­seat­won­in­an­election

are­closely­ related­ to­ the­electoral­proceedings­outlined­above.
Apart­from­the­right­to­stand­as­a­candidate­in­elections,­eligibili-
ty­also­ includes­the­right­ to­keep­a­seat­won­ in­elections­and­to
exercise­the­office­ thus­obtained.­The­Constitutional­Court­con-
sistently­rules­that­the­right­to­exercise­an­office­only­covers­the
protection­of­a­seat­won­in­an­election­to­a­general­representative
body,­but­not­to­an­office­received­(derived)­from­such­represen-
tative­body.­A­loss­of­seat­is­only­possible­for­the­reasons­speci-
fied­by­law.­The­reasons­stated­by­the­legislator­must­be­of­a­seri-
ous­nature,­otherwise­the­Constitutional­Court­would­initiate­legal
review­ proceedings­ and­ repeal­ the­ provision­ (e.g.­ change­ of
domicile­and­ resulting­ loss­of­eligibility,­VfSlb:­14,804/1997).­ In
loss-of-seat­proceedings­ the­Constitutional­Court­decides­once
and­for­all­if­the­seat­is­lost­for­justified­reasons.­The­Constitutional
Court­either­pronounces­the­loss­of­seat­upon­application­of­the
representative­ body­ (direct­ loss-of-seat­ proceedings),­ or­ it
reviews­the­ loss-of-seat­decision­pronounced­by­an­administra-
tive­authority­(indirect­loss-of-seat­proceedings).

VI. Review­of­the­instruments­of­direct­democracy
In­conclusion,­and­without­elaborating­in­detail,­I­should­like

to­mention­that­the­Constitutional­Court­also­reviews­the­applica-
tion­of­instruments­of­direct­democracy,­such­as­plebiscites,­pop-
ular­ initiatives­ and­ referenda.­ The­ Court­ reviews­ the­ procedure
and,­ if­ necessary,­ establishes­ its­ unlawfulness,­which­ results­ in
the­ plebiscite,­ referendum­ or­ popular­ initiative­ being­ declared
invalid.

Like­any­other­court­faced­with­a­question­of­interpretation­of
European­ Union­ law,­ the­ Constitutional­ Court,­ when­ applying
Union­law­and­having­doubts­about­its­interpretation,­has­to­refer
the­ question­ to­ the­ Court­ of­ Justice­ of­ the­ European­ Union.
Pending­an­answer­to­its­question,­the­Court­has­to­suspend­the
election­review­proceedings.­In­proceedings­concerning­the­elec-
tion­ to­ a­ constituent­ body­ of­ the­ Chamber­ of­ Labour­ (General
Assembly),­ the­ Constitutional­ Court­ applied­ to­ the­ Court­ of
Justice­ of­ the­ European­ Union­ for­ a­ preliminary­ ruling
(Constitutional­Court­2­March­2001,­W­I-14/99)­on­the­question­of
whether­Union­ law­(Decision­1/1980­of­ the­Association­Council)
gives­ an­employee­of­ Turkish­nationality­ the­ right­ to­ stand­as­ a
candidate­in­the­election­to­that­body.­After­the­Court­of­Justice­of
the­ European­Union­ had­ ruled­ in­ favour­ of­ the­ right­ to­ stand­ in
elections­(Case­C-171/01),­the­Constitutional­Court­continued­its
election­review­proceedings­and­declared­the­election­invalid­on
account­ of­ the­ fact­ that­ the­ national­ election­ authorities­ had
denied­the­eligibility­of­the­candidate­in­question.

IV. Scope­of­invalidation­of­elections
If­ the­Constitutional­Court­establishes­that­ the­election­pro-

cedure­or­parts­thereof­were­against­the­law,­the­election­has­to
be­declared­null­and­void­in­whole­or­part,­if­the­unlawfulness­had
an­impact­on­the­outcome­of­the­election.­It­is­important­to­note
that­ the­ election­ can­be­declared­partly­ invalid:­ If,­ for­ instance,
errors­occurred­in­a­single­electoral­district­in­the­course­of­elec-
tions­ to­ the­ National­ Council,­ the­ Constitutional­ Court­ may
declare­ the­election­ in­ that­district­ invalid­“from­the­ time­of­vot-
ing”.­Difficulties­may­arise­in­assessing­the­hypothetical­relevance
of­ an­ error.­ Answering­ this­ question­ may­ involve­ calculation
processes:­Given­ the­ system­applied­ in­Austria­ to­ calculate­ the
seats­due­to­the­individual­voter­group­(d’Hondt­method),­a­single
vote­may­be­decisive­for­the­allocation­of­seats.­If­a­(decisive)­vote
was­wrongly­counted­for­a­party­standing­for­election,­this­results
in­the­election­being­declared­(partly)­void,­which­means­that­the
votes­have­to­be­re-counted,­but­the­election­does­not­have­to­be
repeated.­ If­electoral­rules­ intended­to­exclude­the­possibility­of
manipulation­and­abuse­in­the­electoral­procedure­have­been­vio-
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Abstract

The article analyses the organisation of executive power in a

democratic state, marking out the development of understanding

executive power in the 20th century. 

Firstly, by use of legal theory cognitions and court practice,

the author defines the executive power. According to the classic def-

inition, the executive power comprises those state functions, which

are not legislation and justice. In the system of separation of pow-

ers, the executive power is realised by the president and the gov-

ernment with the assistance of state administration carried out

under the subordination of the latter.

In the article, the author points out that the principle of state

administration unity has originated as a result of parliamentarism

development to ensure parliamentary control over the executive branch.

In the concluding part of the article, the author analyses the

trend typical of the 20th century, namely, establishing independent

institutions for the performance of certain executive power func-

tions. The author highlights both the causes for the origination of

such a practice and the situation in the modern-day democratic

state. Additionally, the author provides an insight into the practice

of the Constitutional Court of the Republic of Latvia concerning the

conditions for creating independent institutions.
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Рåçюìå

Êîíñòèòóöèîííûé­ Сóä­ ÿâëÿåòñÿ­ åäèíñòâåííûì­ îðãàíîì,
ðàññìàòðèâàющèì­­ñïîðû,­êàñàющèåñÿ­ðåзóëьòàòîâ­âûбîðîâ­â
ïðåäñòàâèòåëьíûå­ îðãàíû.­ Âàжíî­ ïîäчåðêíóòь,­ чòî­ òîëьêî
Êîíñòèòóöèîííûé­ Сóä­ ìîжåò­ ïðèзíàòь­ ðåзóëьòàòû­ âûбîðîâ
íåäåéñòâèòåëьíûìè,­ åñëè­ ïðåäïîëàãàåìûå­ íàðóшåíèÿ­ ïî-
âëèÿëè­íà­ðåзóëьòàòû­âûбîðîâ.­

Сóä­ìîжåò­ðàññìîòðåòь­ òàêжå­ âîïðîñ­ êîíñòèòóöèîííîñòè
ïðàâîâûх­íîðì,­ðåãóëèðóющèх­ïðîöåäóðó­âûбîðîâ.­Â­äîêëàäå
àâòîð­óêàзûâàåò­òàêжå­íà­óñëîâèÿ­èíèöèèðîâàíèÿ­ïðîöåäóðû,
ñóбъåêòîâ,­èìåющèх­ïðàâî­íà­îñïàðèâàíèå­ðåзóëьòàòîâ­âûбî-
ðîâ­â­Êîíñòèòóöèîííûé­Сóä.­

Пðè­ ðàññìîòðåíèè­ зàêîííîñòè­ èзбèðàòåëьíûх­ ïðîöåäóð,
Êîíñòèòóöèîííûé­ Сóä­ ðóêîâîäñòâóåòñÿ­ íå­ òîëьêî­ íàöèîíàëь-
íûì­ зàêîíîäàòåëьñòâîì,­ íî­ è­ äîëжåí­ óчèòûâàòь­ ïîëîжåíèÿ
Еâðîïåéñêîãî­ñîюзà,­åñëè­äåëî­ïîäïàäàåò­ïîä­äåéñòâèå­ïðàâà
ЕС.
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ment in the constitutional order in capacity of the people’s represen-
tation. Meanwhile, consolidation of parliamentarism triggered a
directly opposite trend, because the theoreticians and practicians of
constitutional law addressed the issue of securing the role of execu-
tive power in state administration. After WWII, a new trend devel-
oped in Europe, namely, formation of separate state institutions as
independent from the legislator’s and government’s political control.

In this article, the author will analyse the 20th century tenden-
cy to fragment the executive power by forming independent insti-
tutions, which are constantly monitoring certain fields of the exec-
utive branch. In order to achieve the objective of the article, the
author will consider the concept of executive power within the con-
text of the principle of separation of state powers, as well as will
analyse the principle of unity of the executive branch and will high-
light the trends of forming independent institutions and the neces-
sity for such institutions in a democratic country.

II. The Concept of Executive Power

The classic theory of separation of state powers is based on the
idea that all state functions can be divided into three groups – leg-
islation, execution (state administration) and justice. For the per-
formance of these activities, separate institutions are formed in a
country, and they are mutually independent, they control and bal-
ance each other.5 In the theory of law, also the objective of separa-
tion of state powers traditionally is also formulated – to prevent
power usurpation tendencies and to foster moderation of power.6
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Key words: executive power, separation of powers, parliamen-

tarism, independent institutions, state audit (the Court of Auditors),

central bank, due administration

I. Introduction

Organisation of power of a modern-day democratic state is
based on the principle of separation of state powers. In Europe,
already the French Declaration of Human and Civic Rights of 26
August 1789 in Article 16 sets forth that any society, in which no
provision is made for guaranteeing the fundamental rights or for the
separation of powers, has no Constitution.1

The formulation of this declaration statute providing that there
is no constitution without the separation of power is not incidental.
The ideas of constitutionalism provide for restricting the state
power to protect the fundamental rights of a person and to prevent
usurpation of the state power for the interests of an individual per-
son or a group of persons.2 With the constitution, restriction of the
state power is realised by determining both a distribution of com-
petencies among various state authorities and specific procedures
for exercising particular state authorities.3 Therefore, up until our
day, implementation of the principle of separation of powers is the
central problematic issue of the state power organisation law.4

Initially, restriction of the executive power and inclusion in the
state power separation system was a challenge for putting constitu-
tionalism to effect, in order to find a proper position for the parlia-
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5­ ­Judgment of 16 October 2006 by the Constitutional Court of the
Republic of Latvia in the case No. 2006-05-01, Paragraph 10. The
judgment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/2006-05-01.rtf. See also: de
Montesquieu C., The Spirit of Laws, Book XI.
http://constitution.org/cm/sol_11.htm#001

6­ ­ Judgment of 1 October 1999 by the Constitutional Court of the
Republic of Latvia in the case No. 03-05(99), Paragraph 1 of the
Concluding Part. The judgment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/03-05-99E.rtf. See also: Madison
J. Federalist No. 51. http://constitution.org/fed/federa51.htm

1­­­Déclaration des Droits de l'Homme et du Citoyen de 1789. Available at:
h t t p : / / w w w . c o n s e i l - c o n s t i t u t i o n n e l . f r / c o n s e i l -
constitutionnel/francais/la-constitution/la-constitution-du-4-octobre-
1958/declaration-des-droits-de-l-homme-et-du-citoyen-de-
1789.5076.html

2­­Sajó A., Limiting Government. An Introduction to Constitutionalism,
Central European University Press, Budapest, 1999, pp. xiv–xv.

3­ ­Chalmers D., Asquith C., Outlines of Constitutional Law, Sweet &
Maxwell, London, 1925, p. 3

4­ ­Judgment of 20 December 2006 by the Constitutional Court of the
Republic of Latvia in the case No. 2006-12-01, Paragraph 6. The judg-
ment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/judg_2006-12-01.htm 



On the other hand, the practice of the Constitutional Court refers
only to the competence of adopting laws vested in the Saeima (the
Parliament) and in the totality of Latvian citizens as legislation.13 It
derives from the practice of the Constitutional Court that both the
adoption of regulations of the Cabinet of Ministers, as well as of
other external statutory acts, which are adopted on the grounds of
the legislator’s delegation constitute the  executive power.14

Likewise, the Senate of the Supreme Court has defined the
function of justice broader than the Constitutional Court. The
Senate of the Supreme Court has equated the function of justice
with functions implemented by judicial authorities.15 Nevertheless,
it recognises that the function of justice should be referred only to
hearing such cases in the court, in which the principle of adversial-
ity is observed, namely, that at least two parties of contradicting
interests must participate in a procedure, however, the final deci-
sion must be adopted by an independent arbitrator – the court. In
other cases, the court authorities are exercising the functions of the
executive branch, which have been delegated to their competence
in compliance with the law.16

The definitions of legislation and justice affect the definition of
the work of executive power. If legislation and justice is defined in
an expanded way, the definition of the executive power work nar-
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Already since the times of Professor Georg Jellinek, a certain
trend has taken shape, namely, to negatively define the executive
power, which means that the executive power includes also those
state functions, which are neither legislation nor justice.7 By using
this method, also the Constitutional Court of the Republic of Latvia
has recognised that tthe executive power is the state function, which
is neither legislation nor justice.8

Legislation in the practice of the Constitutional Court is
defined as the adoption of statutes, namely, as exercising the rights
to regulate a certain matter with the law.9 Whereas, justice is dis-
pute settlement in a contradictory process between two or more par-
ticipants, based on legal norms.10 It must be stressed that the
Constitutional Court has given a narrow definition of the legislative
and justice functions. 

For instance, the Senate of the Supreme Court of the Republic
of Latvia refers to proclamation of external statutory acts of any
level as legislation.11 Furthermore, Professor Fyodor Kokoshkin
also included adoption of objective legal provisions in the legisla-
tion, dividing it into the ordinary and constitutional legislation.12
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13­Judgment of 16 December 2005 by the Constitutional Court of the
Republic of Latvia in the case No. 2005-12-0103, Paragraph 12. The
judgment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/2005-12-0103E.rtf

14­ Judgment of 9 October 2007 by the Constitutional Court of the
Republic of Latvia in the case No. 2007-04-03, Paragraph 14. The
judgment text in English is available:
http://www.satv.tiesa.gov.lv/upload/judg_2007-04-03.htm

15­Decision of 9 March 2004 by the Department of Administrative Affairs
of the Supreme Court of the Republic of Latvia in the case No. SKA-
39, Paragraph 11. The decision text is available at:
http://www.at.gov.lv/files/archive/department3/2004/ska-39-2004.pdf;
Decision of 26 April 2005 by the Department of Administrative Affairs
of the Senate of the Supreme Court of the Republic of Latvia in the case
No. SKA-199, Paragraph 8. The decision text is available at:
http://www.at.gov.lv/files/archive/department3/2005/ska-199-2005.pdf

16­ Judgment of 14 March 2006 by the Constitutional Court of the
Republic of Latvia in the case No. 2005-18-01, Paragraph 16. The
judgment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/2005-18-01E.rtf

7­­Еллинекъ Г., Общее учение о государстве, Издание Юридическаго
Книжнаго Магазина Н. К. Мартынова, Санкт-Петербург, 1908, c.
447 - 454; Кокошкин Ф. Ф., Лекции по общему государственному
праву, Зерцало, Москва, 2004, c. 184 – 189. [Jellinek G., General doc-
trine about the government, Publisher: Law Bookstore of N.K.
Martinov, St. Petersburg, 1908, pp. 447–454; Kokoshkin F. F., Lectures
in general state law, Zertsalo, Moscow, 2004, pp. 184–189.]

8­ ­Judgment of 16 October 2006 by the Constitutional Court of the
Republic of Latvia in the case No. 2006-05-01, Paragraph 10.2. The
judgment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/2006-05-01.rtf

9­Judgment of 16 December 2005 by the Constitutional Court of the
Republic of Latvia in the case No. 2005-12-0103 Paragraph 12. The
judgment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/2005-12-0103E.rtf

10Judgment of 14 March 2006 by the Constitutional Court of the
Republic of Latvia in the case No. 2005-18-01, Paragraph 16.1. The
judgment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/2005-18-01E.rtf

11­Judgment of 9 March 2004 of the Supreme Court Senate of the
Republic of Latvia in the case No. SKA-39, Paragraph 11. The judg-
ment text is available at: http://www.at.gov.lv/files/archive/depart-
ment3/2004/ska-39-2004.pdf

12­Кокошкин Ф. Ф., Лекции по общему государственному праву,
Зерцало, Москва, 2004, c. 186 – 189. [Kokoshkin F. F., Lectures in
general government law, Zertsalo, Moscow, 2004, pp. 186–189]



III. Unity of Executive Power

Section 6 of the State Administration Structure Law of the
Republic of Latvia provides for a principle of a single hierarchical
system. No institution or administrative official may remain outside
this system.19

The principle of a single state administration is necessary to
ensure the control of the Cabinet of Ministers over implementation
of all executive branch functions. Pursuant to the Constitution of
the Republic of Latvia20 the Cabinet of Ministers is the constitu-
tional executive power holder in the Republic of Latvia.21

Thereby, the executive power function is delegated to the author-
ity of the Cabinet of Ministers, even though certain executive power
actions with the purpose to ensure separation of powers can be dele-
gated also to other constitutional institutions. It can be concluded that
those executive power activities, which are not delegated to other
constitutional institutions, fall under the authority of the Cabinet of
Ministers, which is responsible for their implementation.22

Implementation of executive power functions is a task so
expansive that the Cabinet of Ministers cannot manage it by itself.
Therefore, the Constitution prescribes that the Cabinet of Ministers
may establish state administration institutions and may delegate a
part of its authorities to these institutions, while maintaining control
through the subordination mechanism and responsibility for the
performance of delegated tasks.23

The state administration institutions are implementing the
administrative (state administration) functions of the executive
branch, which along with the political functions of the executive
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rows. However, if legislation and justice is defined narrowly, the
executive power functions automatically expand.

The broad and varying extent of functions of the executive
power work already during the interwar period in the Latvian pub-
lic law science served as grounds for doubting suitability of the
Montesquieu scheme of classic separation of powers for the defin-
ition of functions of a modern state. The leading Latvian public law
specialist Professor Kārlis Dišlers wrote: “But what should an
administrative worker with the executive power function falling
under his consideration in the Montesquieu scheme? This function
does not correspond to any actual task, and it does not have any
actual content. Therefore, it is the work with the administrative law
theory that insistently encouraged the author to revise the
Montesquieu theory of three state powers to change it into a state
power function theory suitable for the modern developed state,
achieving it mainly by dividing the Montesquieu executive power
into several actual state power functions, which correspond to actu-
al tasks of the state and therefore comprise definite real contents.”17

In line with this approach, Kārlis Dišlers divided the executive
power function in state-sustaining and state-developing functions.
The state-maintaining functions were the administratively econom-
ic, administratively policing, and defensive function. The state-
developing functions, for their part, comprised federative, adminis-
tratively cultural, controlling, and regulatory functions.18

Even though this theory is not recognised in the Latvian pub-
lic law today, it shows the expanse of the executive power function.
It was precisely the various tasks of the executive power and the
necessity to implement some of them as independently of the gov-
ernment’s political influence as possible that served as the cause for
establishing independent institutions in the executive branch.
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19­State Administrative Structure Law. http://www.mk.gov.lv/en/mk/dar-
bibu-reglamentejosie-dokumenti/administration-structure-law/

20­Constitution of the Republic of Latvia. http://saeima.lv/en/legisla-
tion/constitution

21Judgment of 16 October 2006 by the Constitutional Court of the
Republic of Latvia in the case No. 2006-05-01, Paragraph 15.3. The
judgment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/2006-05-01.rtf

22­Ibid, Paragraph 10.4.
23­Levits E., Valsts un valsts pārvaldes juridiskā struktūra, [Legal struc-

ture of the state and state administration], “Jaunā pārvalde” 2002, No.
1(31), pp. 2–8.

17­Dišlers K., Ievads Latvijas valststiesību zinātnē, [Introduction to pub-
lic law science] A.Gulbis, Riga, 1930, pp. 37–38.

18 Ibid, pp. 34–36.
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isters accountable before the parliament is the sole active supreme
body of executive power, through which the unity of executive
power in the country is established.”27

The Constitutional Court has very accurately highlighted the
importance of Article 58 of the Constitution in putting the parlia-
mentarism principles into effect: “Article 58 of the Constitution
along with the second sentence of Article 53 of the Constitution
[envisaging countersigning of the State President’s decrees] prevent
dualism of the executive power, namely, these Constitutional pro-
visions prevent the politically unaccountable State President’s pos-
sibilities to give decrees to state administration institutions and
administer their work without the consent of the Cabinet of
Ministers, which is responsible before the Saeima.”28

In the modern public law, regardless of the risks included in
this system, dualism of the executive power or the division of exec-
utive branch authority between the president and the government
has turned into a rather popular mechanism.29 Even though at the
time of drafting the Constitution, Weimar Constitution had already
been adopted and taken effect,30 the Latvian public law experts
took a negative stance toward dualism of executive power.31

Kārlis Dišlers clearly indicated that the parliamentary logic
requires subjecting the executive power to the legislator: “It would
be illogical, if two execute power bodies were to be maintained in
a parliamentary structure, one of which (the cabinet of ministers) is
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branch implemented by the Cabinet of Ministers constitute the
authority in the field of executive power devolved with the
Constitution to the Cabinet of Ministers. In order for the Cabinet of
Ministers to be able to assume political liability for implementation
of all authority delegated to it in the executive branch, subordina-
tion of the state administration to the Cabinet of Ministers is neces-
sary, namely, the Cabinet of Ministers must have such legal mech-
anisms at its disposal, which could ensure proper operations of the
state administration institutions.24

In order to apply these core principles, Article 58 of the
Constitution establishes that state administration institutions are
subordinated to the Cabinet of Ministers. According to conclusions
drawn by the Constitutional Court, the aim of this provision is to
combine all the state institutions performing the functions of the
executive branch in one single system under the subordination of
the Cabinet of Ministers.25

The state administration unity and subordination to the Cabinet
of Ministers to a great extent derives from the parliamentarism
principle included in the Constitution. Formation of parliamen-
tarism historically implied restriction of the monarch’s power and
the parliament’s political control over the executive power. In order
to enable effective implementation of this control, the government’s
political responsibility of the entire executive power was necessary.
That, accordingly, automatically meant that the state administration
institutions are subordinated to the government, so that the govern-
ment would have access to legal mechanisms of implementing the
politics of parliamentary majority.26 Thereby “the cabinet of min-
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IV. Independent Institutions

Nevertheless, already during the parliamentarism formation
and consolidation period it turned out that all state administration
institutions cannot be fully subordinated to the government. In
some cases, it was necessary to establish institutions, which are not
subordinated to the government and implements its functions inde-
pendently. Therefore, the statement voiced in jurisprudence, name-
ly, that the functioning of a modern state requires establishing sep-
arate institutions, which do not fit in the classic system of separa-
tion of powers, is a well-grounded one.37

The state audit was among the first of such institutions in the
practice of constitutionalism. According to Kārlis Dišlers: “The
state audit is not an administrative institution; it is a peculiar inde-
pendent institution, which has been entrusted with a peculiar func-
tion, and because of this function we can regard the institution at
hand as a control institution. We must get used to the approach that
alongside legislative, administrative, and judicial institutions, these
peculiar control institutions also exist in the modern-day states.”38

Kārlis Dišlers also pointed out that initially the state audit was an
institution of state administration comprised in the executive
branch, however in a modern state subject to the court of law it has
become an independent state authority body with its own peculiar
function.39

In order to establish the special status of a state audit, already
at the beginning of the 20th century, this institution oftentimes was
enshrined in the constitution as an independent institution. For
instance, Article 87 of the Constitution prescribes that the state
audit office is an independent collegial institution. Article 92 of the
1922 Constitution of the Republic of Lithuania40 stipulated the state
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subordinated to the legislator’s power and accountable before it,
while the other (the president of the state) is independent of the leg-
islator and not accountable before it. [..] The former, regular for-
mation of parliamentarism took the course by which the head of
state gradually loss the role of an active executive power body and
through it, even though as if remaining outside the parliamentary
system, he became acceptable for this system as an element that
does not interfere with its unity.”32

Kārlis Dišlers used the constitutional practice of the French
Third Republic to justify this conclusion. Regardless of the exten-
sive authority of the republic’s president vested in him by the con-
stitution of the French Third Republic, in practice, “the fundamental
principle of the constitution is, or it should be, that the president
shoots rabbits but does not rule.”33 The president of the republic lost
his de facto authorities in 1877 following the conflict of the French
president Patrice de Mac-Mahon with the parliamentary majority,
which ended in the president’s resignation.34 The following presi-
dent Jules Grévy recognised that he conforms to the laws of parlia-
mentarism and would never oppose the national will voiced by the
constitutional bodies. This announcement or what is also known as
Grévy Constitution ensured unity of the executive power and subor-
dination to the government accountable before the parliament.35

Therefore, in parliamentarism, all state administration institutions
should be subordinated to the government, which is held politically
accountable to the parliament. This concept was realised in the
Constitution, by introducing unity of the executive power and envisag-
ing a state president having symbolic and representative functions.36
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law science], A.Gulbis, Riga, 1930, pp. 195–196.

39­Ibid, p. 195.
40­ Lietuvos Valstybės Konstitucija [Constitution of the Republic of

Lithuania]. http://lt.wikisource.org/wiki/Lietuvos_Valstybės_
Konstitucija_(1922_m._rugpjūčio_1_d.)

32­Dišlers K. Francijas prezidenta Miljerana atkāpšanās valststiesiskā
nozīme. [Impact of the French president’s Millerand’s resignation on
the public law] “Tieslietu Ministrijas Vēstnesis” 1924, No. 6/7, p. 264.

33­Ibid, p. 258.
34­Chevallier J.-J., Histoire des institutions et des régimes politiques de la

France de 1789 à 1958, [History of institutions and political regimes in
France: 1789–1958] Dalloz, Paris, 2001, pp. 314–318.

35­Ibid, pp. 328–329. 
36­Iļjanova D., The Governmental System of the Republic of Latvia, [in:]

Chronowski, N., Drinózi, T. And T. Takácz (eds.): Governmental
Systems of Central and Eastern European States.  Oficyna a Wolters
Kluwer Business, Warsaw, 2011, pp. 419–421.

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ­·­4(62)`13



policy.44 Article 111 of the 1992 Constitution of Estonia prescribes
that the Bank of Estonia is entitled to issue the Estonian currency.
The Bank of Estonia must regulate the currency circulation and
must ensure national currency stability.45

Alongside the state audit and the central bank, also the ombuds-
man or the authorised agent for the protection of human rights is also
established in the European countries as an independent institution.
The task of this institution is to ensure the protection of human rights
and to monitor that the executive power does not violate human
rights of persons.46 An interesting aspect to consider is the fact that
in the Baltic States, the institution of an ombudsman was first intro-
duced by Estonia during the authoritarian regime taking Scandinavia
as an example. Article 47 of the 1938 Constitution of Estonia envis-
aged an institution of legal chancellor, whose duties included exam-
ination of lawfulness of statues issued by public institutions.47

Therefore, in a modern democratic state, it is impossible to del-
egate all executive power functions to the government and subordi-
nated state administration institutions. A certain sphere of state
administration can be removed from the government authority and
delegated to an independent public institution, if it is found that a
public institution subordinated to the government could not ensure
sound administration in the respective sphere.48 In such cases, the
legislator normally subordinates the respective institution directly
to its own control, excluding it from the executive power system, or

133

auditor’s duty to monitor the state revenues and expenditure, as
well as state property and commitments.

After the Second World War, similar independence in Europe
was envisaged for the central banks. In order to prevent the politi-
cians’ influence on monetary policy and to ensure price stability,
the devastating consequences of which were clearly proven by the
Great Depression experience in Europe, the central banks were
granted an independent status. It means that the political state pow-
ers cannot affect the fields of issue of bank-notes, crediting, and
bank sector control. The theory recognises that such a mechanism
allows providing stability of national currencies and of prices,
which ensure the prerequisites for economic growth of countries.41

Independence of central banks is so important factor of eco-
nomic stability and development that it is specifically envisaged by
the European Union founding treaties. Article 127 of the Treaty on
the Functioning of the European Union envisages a European
Central Bank system, the main objective whereof is to maintain
price stability.42 In legal sciences, it is recognised that establish-
ment of a European Central Bank system implies an unprecedented
delegation of monetary sovereignty from national to supranational
level. That, for its part, imposes an obligation for the member states
to maintain their national central banks, the independence of which
is not questioned.43

For the most part, the independence of central banks is guar-
anteed by stipulating the status and functions in the national consti-
tutions. Article 227 of the 1997 Constitution of Poland establishes
that the National Bank of Poland is the central bank of the state hav-
ing exclusive rights to issue bank-notes and to provide monetary
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ernance. Likewise, the Constitutional Court indicated that in a
democratic country, releasing certain state administration institu-
tions from the subordination to the Cabinet of Ministers ensures
sound governance in such spheres of administration, which are
related to the control of operations of other public institutions, to
ensuring price stability, as well as to levelling out the protection and
interests of certain freedoms.51

At the same time, the Constitutional Court judgment also sets
strict limits to the legislator’s freedom of conduct. 

Firstly, it is not permissible to forms such independent institu-
tions, the functions of which can be just as effectively performed
also by an institution under the subordination of the Cabinet of
Ministers. 

Secondly, there are field of executive branch, in which inde-
pendent institutions cannot be established. In a democratic repub-
lic, parliamentary control is essential implemented through inter-
mediation of a responsible government over armed forces and state
security institutions. 

Thirdly, as the Saeima forms an independent public institution,
it must ensure proper democratic legitimation of that institution, as
well as must introduce into the law effective mechanisms of moni-
toring the operations of that institution.52

Nevertheless, the doctrine of establishing independent institu-
tion as formulated by the Constitutional Court is accurately
defined: establishment of such institutions is still an exception from
the unity of state administration and should be permissible, when
otherwise it is infeasible to ensure proper administration in the
respective sphere of executive branch. Likewise, spheres are men-
tioned, in which formation of independent institutions is not per-
missible, and qualitative requirements in formation such institu-
tions have been established.
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establishes it in a form of an independent institution. Thereby, it is
possible to achieve that a certain sphere is regulated by a depoliti-
cised and fully independent institution.49

Based on historic experience with strengthening the indepen-
dence of a state audit and of the central bank, by creating them as
public authority bodies and in the constitution text stipulating
expressis verbis their independence and functions, many countries
strive to determine all independent institutions in the constitution.
Latvia has opted for a different approach – independence of the
respective institutions is ensured through legislative procedure, tak-
ing into account that Article 57 of the Constitution entrusts the leg-
islator to determine the mutual relations of public institutions in
exercising the state authority.

The former chairperson of the Legal Committee of the
Parliament of the Republic of Latvia Linards Muciņš during the
parliamentary debates emphasised the legislator’s role in establish-
ing such independent institutions: “And life itself has proven it, and
the European development has proven it that a whole range of insti-
tutions have formed after the Second World War, and they are in
particular referred to as autonomous institutions, which are not
under the government’s subordination, but at the same time special
laws have been adopted on these institutions, and they perform a
relevant social task. At the same time, regardless of the fact that
they do not depend from the government, they have been granted
rather peculiar and vast authorisations.”50

The Constitutional Court also emphasised that it is necessary
to provide for the status of certain independent institutions by
means of legislative procedure, as the Saeima decides on the need
of such a regulation. The Constitutional Court indicated that the
Constitution authorises the Saeima to establish independent institu-
tions in cases, when it is otherwise infeasible to ensure sound gov-
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Nowadays, it is ever more difficult to define the executive
power as a single and hierarchically organised system of state
administration institutions, which is subordinated to the constitu-
tional executive power carrier. Independent institutions, which are
not directly subordinated to the parliamentary majority and govern-
ment’s political will, are being formed in ever more important
spheres significant for the public interests. The relevant institutions
oversee their spheres autonomously, based on professional knowl-
edge and long-term perspective on the development of the respec-
tive field. Such a system affects also the implementation of the prin-
ciple of democracy, because it is ever more difficult for the voters at
elections, when choosing particular political proposals, to influence
the governance of the relevant spheres. As these fields are governed
independently of the political power, it is no longer possible to affect
the decisions to be made in these fields by way of elections.

Therefore the executive power in a modern democratic state is
fragmented, by excluding ever more important spheres from political
control and transferring them to the competence of professional tech-
nocrats. That, consequently, could possible call for a revaluation of
understanding of the classic principle of separation of powers, because
the government or president being the carrier of the constitutional exec-
utive power, no longer portray the true decision-making mechanism.

V. Conclusions

1. According to the traditional understanding, the executive
power includes those functions, which are not legislation or justice.
The executive power is exercised by the constitutional executive
power carrier – the government or the president – and the state
administration institutions under its subordination.

2. The principle of unity of the executive power envisaging
hierarchical subordination of all state administration institutions to
the constitutional executive power carrier, formed as a result of par-
liamentarism to ensure the parliament’s ability to affect and politi-
cally control all operations of the executive power through govern-
ment accountable before the parliament.
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The stance of the Constitutional Court has been accepted also
by the legislator, envisaging its authority in Clause 2 of Section 2
of the Law on the Structure of the Cabinet of Ministers: “The
Saeima can by law delegate the implementation of the executive
power in certain spheres also to other institutions, which are not
subordinated to the Cabinet of Ministers, but for the monitoring of
operations whereof the law establishes effective mechanisms.”53

However, a certain tendency is observed in practice: it could be
referred to as fragmentation of the executive power. Increasingly,
state administration institutions want to obtain a status of an inde-
pendent institution also in fields, where formation of such institu-
tions is not necessary, in order to get rid of the government’s polit-
ical control and to be able to operate independently. 

In addition, in some European countries, previously unfamiliar
institutions are being established, which assume new responsibili-
ties. For instance, Article 44 of the Fundamental Law of Hungary
provides for a special Budget Council with the responsibility of
supporting the parliamentary legislative activities and examining
balance of the state budget. Taking into account the fact that the
2011 Fundamental Law of Hungary54 provides the Budget Council
with rights to assess the conformity of the state budget project to
the defined fiscal policy principles, this institution, in effect, is
granted with veto rights, which restrict the freedom of govern-
ment’s and parliament’s conduct in the process of planning public
revenues and expenditures.

Having regard to the securing of fiscal discipline principles in
the European Union member states and the provisions of the new
Treaty on stability, coordination, and governance in the economic
and monetary union,55 formation of such institutions can be
expected also in other European Union member states.
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Сîãëàñíî­ êëàññèчåñêîìó­îïðåäåëåíèю,­èñïîëíèòåëьíàÿ
âëàñòь­ âêëючàåò­ òå­ ãîñóäàðñòâåííûå­ ôóíêöèè,­ êîòîðûå­ íå
ÿâëÿюòñÿ­зàêîíîòâîðчåñêèìè­èëè­ñóäåбíûìè.­Â­ñèñòåìå­ðàз-
äåëåíèÿ­ âëàñòåé­ èñïîëíèòåëьíàÿ­ âëàñòь­ îñóщåñòâëÿåòñÿ
ïðåзèäåíòîì­ è­ ïðàâèòåëьñòâîì­ ïðè­ ñîäåéñòâèè­ ãîñóäàðñò-
âåííîé­àäìèíèñòðàöèè.

Â­ñòàòьå­àâòîð­îòìåчàåò,­чòî­ïðèíöèï­åäèíñòâà­ñèñòåìû
ãîñóäàðñòâåííîé­âëàñòè­âîзíèê­â­ðåзóëьòàòå­ðàзâèòèÿ­ïàðëà-
ìåíòàðèзìà­ äëÿ­ îбåñïåчåíèÿ­ ïàðëàìåíòñêîãî­ êîíòðîëÿ­ зà
èñïîëíèòåëьíîé­âëàñòью.­­

Â­ зàêëючèòåëьíîé­ чàñòè­ ñòàòьè­ àâòîð­ àíàëèзèðóåò­ òåí-
äåíöèè­XX­âåêà,­â­чàñòíîñòè, ñîзäàíèå­íåзàâèñèìûх­èíñòèòó-
òîâ­äëÿ­âûïîëíåíèÿ­îïðåäåëåííûх­ôóíêöèé­èñïîëíèòåëьíîé
âëàñòè,­ïîäчåðêèâàåò­ïðèчèíû­âîзíèêíîâåíèÿ­òàêîé­ïðàêòè-
êè­è­ñèòóàöèè â­ñîâðåìåííîì­äåìîêðàòèчåñêîì­ãîñóäàðñòâå.
Êðîìå­òîãî,­àâòîð­äàåò­ïðåäñòàâëåíèå­î­ïðàêòèêå­Êîíñòèòó-
öèîííîãî­ Сóäà­ Лàòâèéñêîé­ Рåñïóбëèêè,­ îïèñûâàÿ­ óñëîâèÿ
ñîзäàíèÿ­íåзàâèñèìûх­èíñòèòóòîâ.
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3. In a democratic state, for the purpose of governing certain
spheres, it is necessary to form institutions, which are not subordi-
nated to the government and which implement its functions inde-
pendently. It is permissible in such spheres of governance, which
are not related to the control of operations of other public authori-
ties, to ensuring price stability, as well as to the protection of cer-
tain freedoms and equalising interests.

4. Traditionally independent institutions have been enshrined
in the constitution by envisaging their independence and functions
in the constitution text. However, establishment of such institutions
is permissible also by means of legislation as the legislator pre-
scribes their independence guarantees.

5. A democratic state has also such spheres of the executive
branch, in which independent institutions may not be created, such
as the fields of state defence and security. 

6. The parliament in establishing an independent institution
must ensure proper democratic legitimation of that institution, as
well as must effectively introduce the mechanisms of monitoring its
operations into the law.
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Сòàòьÿ­ïîñâÿщåíà­îðãàíèзàöèè­èñïîëíèòåëьíîé­âëàñòè­â
äåìîêðàòèчåñêîì­ãîñóäàðñòâå,­ðàзâèòèю­ïîíèìàíèÿ­èñïîë-
íèòåëьíîé­âëàñòè­â­XX­âåêå.
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-­ñåê­òî­ðîì­ООН­îò­äå­ëà­ìåж­äó­íà­ðîä­íûх­îð­ãà­íè­зà­öèé­Иíñ­òè­-
òó­òà­ìè­ðî­âîé­эêî­íî­ìè­êè­è­ìåж­äó­íà­ðîä­íûх­îò­íî­шå­íèé­(ИМЭ­-
МО)­АН­СССР.

Бî­ëåå­30­ëåò­ðà­бî­òû­ñâÿ­зû­âà­юò­Ã.П.­Æó­êî­âà­ñ­Рîñ­ñèéñ­êèì
óíè­âåð­ñè­òå­òîì­äðóж­бû­íà­ðî­äîâ.­С­1965­ã.­ïî­1969­ã.­ïðî­ôåñ­-
ñîð­Ã.П.­Æó­êîâ­ïðå­ïî­äà­âàë­íà­êà­ôåä­ðå­ìåж­äó­íà­ðîä­íî­ãî­ïðà­-
âà­Уíè­âåð­ñè­òå­òà­äðóж­бû­íà­ðî­äîâ­èì.­П.­Лó­ìóì­бû,­â­1988­ã.
îí­âåð­íóë­ñÿ­â­Уíè­âåð­ñè­òåò,­â­êî­òî­ðîì­ïðå­ïî­äà­åò­ïî­ñåé­äåíь.
Пðî­ôåñ­ñîð­Ã.П.­Æó­êîâ­èíè­öè­èðî­âàë­â­2010­ã.­ïðî­öåññ­ïîä­ãî­-
òîâ­êè­ñòó­äåí­òîâ­êà­ôåä­ðû­ìåж­äó­íà­ðîä­íî­ãî­ïðà­âà­ê­óчàñ­òèю­â
ìåж­äó­íà­ðîä­íîì­êîí­êóð­ñå­ïî­ìåж­äó­íà­ðîä­íî­ìó­êîñ­ìè­чåñ­êî­ìó
ïðà­âó­ èì.­М.­ Лÿх­ñà.­ Пî­ åãî­ èíè­öè­à­òè­âå­ íà­ êà­ôåä­ðå­ ñîз­äàí
Цåíòð­ìåж­äó­íà­ðîä­íî­ãî­êîñ­ìè­чåñ­êî­ãî­ïðà­âà,­íà­бà­зå­êî­òî­ðî­-
ãî­ïðî­âî­äÿò­ñÿ­êîí­ôå­ðåí­öèè­è­êðóã­ëûå­ñòî­ëû.­Â­2014­ã.­èз­äàí
óчåб­íèê­"Мåж­äó­íà­ðîä­íîå­êîñ­ìè­чåñ­êîå­ïðà­âî"­ïîä­ðå­äàê­öè­åé
Ã.П.­Æó­êî­âà­è­А.Х.­Абà­шèä­зå.

Ãåí­íà­äèé­Пåò­ðî­âèч­Æó­êîâ­15­ëåò­бûë­âè­öå-ïðå­зè­äåí­òîì
Мåж­äó­íà­ðîä­íî­ãî­èíñ­òè­òó­òà­êîñ­ìè­чåñ­êî­ãî­ïðà­âà­(Пà­ðèж),­à­â
íàñ­òî­ÿ­щåå­âðå­ìÿ­åãî­ïî­чåò­íûé­äè­ðåê­òîð.­Зà­âêëàä­â­íà­óч­íóю
ðàз­ðà­бîò­êó­ïðîб­ëåì­ìåж­äó­íà­ðîä­íî­ãî­êîñ­ìè­чåñ­êî­ãî­ïðà­âà­â
1968­ã.­íàã­ðàж­äåí­зî­ëî­òîé­ìå­äàëью­è­ãðà­ìî­òîé­Мåж­äó­íà­ðîä­-
íîé­àñò­ðî­íàâ­òè­чåñ­êîé­ôå­äå­ðà­öèè­è­Мåж­äó­íà­ðîä­íî­ãî­èíñ­òè­-
òó­òà­êîñ­ìè­чåñ­êî­ãî­ïðà­âà.

Пðî­ôåñ­ñîð­Æó­êîâ­ïðè­íè­ìàë­óчàñ­òèå­âî­ìíî­ãèх­ìåж­äó­íà­-
ðîä­íûх­ äèï­ëî­ìà­òè­чåñ­êèх­ ñî­âå­щà­íè­ÿх­ è­ êîí­ôå­ðåí­öè­ÿх,­ â
чàñò­íîñ­òè­ ñåñ­ñè­ÿх­ юðè­äè­чåñ­êî­ãî­ ïîä­êî­ìè­òå­òà­ Êî­ìè­òå­òà
ООН­ïî­êîñ­ìî­ñó­(1963­è­1979­ãã.),­Рà­бî­чåé­ãðóï­ïû­ïî­ïðÿ­ìî­-
ìó­ âå­щà­íèю­ ñ­ ïî­ìîщью­ ñïóò­íè­êîâ­ (1970­ ã.),­ Сïå­öè­àëь­íî­ãî
êî­ìè­òå­òà­ïî­Уñ­òà­âó­ООН­è­óñè­ëå­íèю­ðî­ëè­Оð­ãà­íè­зà­öèè­(1975
ã.),­Êîí­ôå­ðåí­öèè­ООН­ïî­êîñ­ìî­ñó­(Âå­íà,­1968­ã.).­Дèï­ëî­ìà­-
òè­чåñ­êîé­ êîí­ôå­ðåí­öèè­ ïî­ âîз­äóш­íî­ìó­ ïðà­âó­ (1978­ ã.)­ è­ III
Êîí­ôå­ðåí­öèè­ïî­ìîðñ­êî­ìó­ïðà­âó­(1979­ã.).

Â­1978-1979­ã.ã.­Ã.П.­Æó­êîâ­бûë­èзб­ðàí­ïî­êîí­êóð­ñó­зà­ìåñ­-
òè­òå­ëåì­Ãå­íå­ðàëь­íî­ãî­ñåê­ðå­òà­ðÿ­Мåж­äó­íà­ðîä­íîé­îð­ãà­íè­зà­-
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Пðî­фåс­сî­ðу­
Гåí­íà­äèю­Пåò­ðî­âè­чу­Жу­кî­âу­-­90­ëåò

30­àï­ðå­ëÿ­2014­ãî­äà­зàñ­ëó­жåí­íî­-
ìó­юðèñ­òó­Рîñ­ñèéñ­êîé­Фå­äå­ðà­öèè,
äîê­òî­ðó­юðè­äè­чåñ­êèх­íà­óê,­ïðî­ôåñ­-
ñî­ðó,­Пî­чåò­íî­ìó­äè­ðåê­òî­ðó­Мåж­äó­-
íà­ðîä­íî­ãî­ èíñ­òè­òó­òà­ êîñ­ìè­чåñ­êî­ãî
ïðà­âà­(Пà­ðèж),­Аêà­äå­ìè­êó­ìåж­äó­íà­-
ðîä­íîé­ àêà­äå­ìèè­ àñò­ðî­íàâ­òè­êè
(Сòîê­ãîëьì)­ è­ Аêà­äå­ìèè­ ïðîб­ëåì
äèï­ëî­ìà­òè­чåñ­êèх­ íà­óê­ è­ ìåж­äó­íà­-
ðîä­íûх­îò­íî­шå­íèé­(Рîñ­ñèÿ)­Æó­êî­âó
Ãåí­íà­äèю­ Пåò­ðî­âè­чó­ èñ­ïîë­íÿ­åò­ñÿ
90­ëåò.

Ãåí­íà­äèé­Пåò­ðî­âèч­Æó­êîâ­ðî­äèë­-
ñÿ­â­Мîñê­âå.­Оí­óчàñò­âî­âàë­â­Âå­ëè­êîé­Оòå­чå­ñò­âåí­íîé­âîé­íå.­Â
àâ­ãóñ­òå­1941­ã.­íà­Зà­ïàä­íîì­ôðîí­òå­ïî­ëó­чèë­îñ­êî­ëîч­íîå­ðà­-
íå­íèå,­бûë­íà­èз­ëå­чå­íèè­â­ãîñ­ïè­òà­ëÿх­ïî­ìàé­1942­ã.,­зà­òåì­ñ
ìàÿ­ïî­äå­êàбðь­1942­ã.­âî­å­âàë­­íà­Зà­ïàä­íîì­ôðîí­òå.­Â­äàëь­-
íåé­шåì­ñëó­жèë­â­äîëж­íîñ­òè­ôèз­ðó­êà­â­âî­èíñ­êîé­чàñ­òè­ã.­Êèð­-
жàч.­Нàã­ðàж­äåí­îð­äå­íîì­"Оòå­чå­ñò­âåí­íîé­âîé­íû"­ I­ñòå­ïå­íè­è
ìå­äà­ëÿ­ìè.­Âå­òå­ðàí­Âå­ëè­êîé­Оòå­чå­ñò­âåí­íîé­âîé­íû.

Ã.П.­ Æó­êîâ­ îêîí­чèë­ ­ Âñå­ñî­юз­íûé­ юðè­äè­чåñ­êèé­ зà­îч­íûé
èíñ­òè­òóò­(íû­íå­-­Мîñ­êî­âñ­êèé­ãî­ñó­äà­ð­ñòâåí­íûé­юðè­äè­чåñ­êèé
óíè­âåð­ñè­òåò­èìå­íè­О.Е.­Êó­òà­ôè­íà­-­МÃЮА)­â­1947­ã.­è­â­òîì
жå­ãî­äó­ïîñ­òó­ïèë­â­àñ­ïè­ðàí­òó­ðó­Иíñ­òè­òó­òà­ãî­ñó­äà­ð­ñòâà­è­ïðà­-
âà­Аêà­äå­ìèè­íà­óê­СССР,­ãäå­зà­щè­òèë­êàí­äè­äà­òñ­êóю­äèñ­ñåð­-
òà­öèю­íà­òå­ìó­"Бîðь­бà­СССР­зà­äå­ìîê­ðà­òè­чåñ­êîå­ðàз­ðå­шå­-
íèå­âîï­ðî­ñà­î­ïîëьñ­êî-ãåð­ìà­íñ­êîé­ãðà­íè­öå"­(1951­ã.).­

С­1951­ã.­ïî­1955­ã.­Ã.П.­Æó­êîâ­зà­âå­äî­âàë­ñåê­òî­ðîì­ïðà­âà
Аêà­äå­ìèè­íà­óê­Лè­òî­âñ­êîé­ССР.­Дà­ëåå­îí­зà­íè­ìàë­ñÿ­íà­óч­íî-
èñ­ñëå­äî­âà­òåëьñ­êîé­äå­ÿ­òåëь­íîñòью­â­Иíñ­òè­òó­òå­ ãî­ñó­äà­ð­ñòâà
è­ïðà­âà­АН­СССР.­Бûë­óчå­íûì­ñåê­ðå­òà­ðåì­Êî­ìèñ­ñèè­АН­ïî
ïðà­âî­âûì­âîï­ðî­ñàì­ìåжï­ëà­íåò­íî­ãî­ïðîñò­ðà­í­ñòâà.
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Ã.П.­Æó­êîâ­ -­ ñî­àâ­òîð­ öèê­ëà­ êîë­ëåê­òèâ­íûх­ èñ­ñëå­äî­âà­íèé,
ïîñ­âÿ­щåí­íûх­ООН,­â­чèñ­ëå­êî­òî­ðûх:­"ООН­è­àê­òó­àëь­íûå­ìåж­-
äó­íà­ðîä­íûå­ ïðîб­ëå­ìû.­ Ê­ 20-ëå­òèю­ООН"­ (М.,­ 1965),­ "ООН.
Иòî­ãè,­ òåí­äåí­öèè,­ è­ ïåðñ­ïåê­òè­âû.­ Ê­ 25-ëå­òèю­ ООН"­ (М.,
1970),­ "ООН­êàê­èíñòðó­ìåíò­ïî­ïîä­äåð­жà­íèю­è­óê­ðåï­ëå­íèю
ìè­ðà­(Мåж­äó­íà­ðîä­íî-ïðà­âî­âûå­àñ­ïåê­òû)"­(М.,­1985),­"ООН­è
ñîâ­ðå­ìåí­íûå­ìåж­äó­íà­ðîä­íûå­îò­íî­шå­íèÿ"­(М.,­1986).

Пðî­ôåñ­ñîð­Ãåí­íà­äèé­Пåò­ðî­âèч­Æó­êîâ­-­чëåí­ìîñ­êî­âñ­êî­ãî
ñî­ю­зà­жóð­íà­ëèñ­òîâ,­ чëåí­Âñå­ìèð­íîé­Аñ­ñî­öè­à­öèè­ìåж­äó­íà­-
ðîä­íî­ãî­ïðà­âà­(Лîí­äîí)­è­чëåí­­êî­ìè­òå­òà­êîñ­ìè­чåñ­êî­ãî­ïðà­-
âà­Аñ­ñî­öè­à­öèè,­чëåí­Рîñ­ñèéñ­êîé­àñ­ñî­öè­à­öèè­ìåж­äó­íà­ðîä­íî­-
ãî­ïðà­âà,­ïî­чåò­íûé­чëåí­Аñò­ðî­íàâ­òè­чåñ­êî­ãî­îб­щå­ñò­âà­Бîë­ãà­-
ðèè,­бûâ­шèé­чëåí­ðå­äàê­öè­îí­íî­ãî­ñî­âå­òà­ãîë­ëà­í­äñêî­ãî­жóð­-
íà­ëà­"Air­&­Space­Law",­чëåí­äèñ­ñåð­òà­öè­îí­íûх­ñî­âå­òîâ­РУДН
è­ИÃП­РАН.­Пîä­ðó­êî­âî­ä­ñòâîì­Ã.П.­Æó­êî­âà­зà­щè­щå­íî­бî­ëåå
40­ äèñ­ñåð­òà­öèé­ ïî­ ñïå­öè­àëь­íîñ­òè­ "Мåж­äó­íà­ðîä­íîå­ ïðà­âî.
Еâ­ðî­ïåéñ­êîå­ïðà­âî".

6­ôåâ­ðà­ëÿ­2010­ã.­Ãåí­íà­äèю­Пåò­ðî­âè­чó­ïðèñ­âî­å­íî­зâà­íèå
Зàñ­ëó­жåí­íî­ãî­юðèñ­òà­Рîñ­ñèéñ­êîé­Фå­äå­ðà­öèè.

Ãåí­íà­äèé­Пåò­ðî­âèч­Æó­êîâ­-­êðóï­íûé­óчå­íûé­ñîâ­ðå­ìåí­íîñ­-
òè,­èз­âå­ñò­íûé­êàê­â­Рîñ­ñèè,­ òàê­è­зà­ðó­бå­жîì.­Оí­îб­ëà­äà­åò
îñò­ðûì­ àíà­ëè­òè­чåñ­êèì­ óìîì,­ îã­ðîì­íû­ìè­ зíà­íè­ÿ­ìè,­жè­âûì
èí­òå­ðå­ñîì­ê­ïðîб­ëå­ìàì­ìåж­äó­íà­ðîä­íî­ãî­ïðà­âà­è­ìåж­äó­íà­-
ðîä­íî­ãî­êîñ­ìè­чåñ­êî­ãî­ïðà­âà­â­îñî­бåí­íîñ­òè.

Ре даê ци он ный со вет вест ни êа 

"Конс ти ту ци он ное ïра во су дие" ïозд рав лÿ ет 

Ген на диÿ Пет ро ви ча Жу êо ва с Þáи ле еì, вы ра жа ет

áла го дар ностü за ог роì ный вêлад в юри ди чес êую на у êу 

и же ла ет сох ра нитü ïри ïод нÿ тое сос то ÿ ние ду ха, 

ощу ще ние счастüÿ и ра дос ти на дол гие го ды! 

Ми ра Ваì, доá ра, уда чи и ïроц ве та ниÿ!
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öèè­ãðàж­äà­íñ­êîé­àâè­à­öèè­ (ИÊАО)­â­ ã.­Мîí­ðå­à­ëå­è­îä­íîâ­ðå­-
ìåí­íî­äè­ðåê­òî­ðîì­юðè­äè­чåñ­êî­ãî­óï­ðàâ­ëå­íèÿ­эòîé­îð­ãà­íè­зà­-
öèè.

Ã.П.­Æó­êîâ­óчàñò­âî­âàë­âî­ìíî­ãèх­ìåж­äó­íà­ðîä­íûх­íà­óч­íûх
êîí­ôå­ðåí­öè­ÿх,­чè­òàë­êóð­ñû­ëåê­öèé­ïî­ìåж­äó­íà­ðîä­íî­ìó­ïðà­-
âó­â­óíè­âåð­ñè­òå­òàх­Аâñòðèè,­Бîë­ãà­ðèè,­Âåíã­ðèè,­Чå­хîñ­ëî­âà­-
êèè,­Êà­íà­äû,­Фðàí­öèè,­Ãðå­öèè,­Пîëь­шè,­Шâåé­öà­ðèè,­США­è
Фèí­ëÿí­äèè.­Â­1978­ã.­Æó­êîâ­âûñ­òó­ïèë­ñ­êóð­ñîì­ëåê­öèé­â­Ãà­-
àãñ­êîé­àêà­äå­ìèè­ìåж­äó­íà­ðîä­íî­ãî­ïðà­âà­íà­òå­ìó:­"Сîâ­ðå­ìåí­-
íûå­òåí­äåí­öèè­ðàз­âè­òèÿ­ìåж­äó­íà­ðîä­íî­ãî­êîñ­ìè­чåñ­êî­ãî­ïðà­-
âà",­êî­òî­ðûé­бûë­îïóб­ëè­êî­âàí­â­Сбîð­íè­êå­êóð­ñîâ­эòîé­àêà­äå­-
ìèè.­

Ãåí­íà­äèé­Пåò­ðî­âèч­Æó­êîâ­âëà­äå­åò­àíã­ëèéñ­êèì,­ôðàí­öó­зñ­-
êèì,­ïîëьñ­êèì­è­èòàëь­ÿ­íñ­êèì­ÿзû­êà­ìè.

Оí­àâ­òîð­бî­ëåå­300­ðà­бîò,­îïóб­ëè­êî­âàí­íûх­â­íà­шåé­ñòðà­-
íå­è­зà­ðó­бå­жîì.­

Еãî­îñ­íîâ­íûå­ìî­íîã­ðà­ôèè:­"Â­èí­òå­ðå­ñàх­Яïî­íèè­-­íåéò­ðà­-
ëè­òåò"­(М.,­1961),­"Âàð­шà­âñ­êèé­Дî­ãî­âîð­è­âîï­ðî­ñû­ìåж­äó­íà­-
ðîä­íîé­бå­зî­ïàñ­íîñ­òè"­(М.,­1961),­"Êðè­òè­êà­åñ­òå­ñò­âåí­íî-ïðà­-
âî­âûх­òå­î­ðèé­ìåж­äó­íà­ðîä­íî­ãî­ïðà­âà"­(М.,­1961),­"Êîñ­ìè­чåñ­-
êîå­ ïðà­âî"­ (М.,­ 1966),­ "International­ Space­ Law"­ (N.Y.,­ 1984;
ñîâ­ìå­ñò­íî­ ñ­Ю.М.­ Êî­ëî­ñî­âûì),­ "Êîñ­ìîñ­ è­ ìèð"­ (М.,­ 1981),
"Мåж­äó­íà­ðîä­íî-ïðà­âî­âûå­ïðîб­ëå­ìû­ðà­зî­ðó­жå­íèÿ­íà­ñîâ­ðå­-
ìåí­íîì­эòà­ïå"­(М.,­1975);­"Сëî­âàðь­ìåж­äó­íà­ðîä­íî­ãî­êîñ­ìè­-
чåñ­êî­ãî­ ïðà­âà"­ (â­ ñî­àâ­òî­ð­ñòâå)­ (М.,­ 1992);­ "L'adaptation­ du
droit­de­ l'espace­?­ses­nouveaux­d?fis"­ (â­ñî­àâ­òî­ð­ñòâå)­ (Paris,
2007);­"Мåж­äó­íà­ðîä­íîå­êîñ­ìè­чåñ­êîå­ïðà­âî­è­âû­зî­âû­XXI­ñòî­-
ëå­òèÿ.­Ê­50-ëå­òèю­ïî­ëå­òà­Юðèÿ­Ãà­ãà­ðè­íà­â­êîñ­ìîñ"­(М:­РУДН,
2011);­ ãëà­âà­ "Evgeny­ Aleksandrovich­ Korovin­ (12.10.1892-
3.11.1964)"­(â­ñî­àâò.)­â­êíè­ãå­"Pioneers­of­Space­Law"­(Leiden:
Brill,­2013).­

Оñ­íîâ­íûå­óчåб­íè­êè:­äâå­ãëà­âû­äëÿ­"Êóð­ñà­ìåж­äó­íà­ðîä­íî­-
ãî­ïðà­âà"­(1963)­-­ãëà­âà­IV­"Пðèí­öèï­óâà­жå­íèÿ­ïðàâ­чå­ëî­âå­êà"
(ò.­II)­è­ãëà­âà­VIII­"Êîñ­ìè­чåñ­êîå­ïðà­âî"­(ò.­III);­"Мåж­äó­íà­ðîä­íîå
êîñ­ìè­чåñ­êîå­ ïðà­âî"­ (â­ ñî­àâ­òî­ð­ñòâå)­ (М.,­ 1999­ ã.);­ ãëà­âû
"Мåж­äó­íà­ðîä­íîå­êîñ­ìè­чåñ­êîå­ïðà­âî"­â­óчåб­íè­êå­"Мåж­äó­íà­-
ðîä­íîå­ïðà­âî/ðåä.­Е.Т.­Уñåí­êî"­(М.,­2003),­"Мåж­äó­íà­ðîä­íîå
ïðà­âî:­Оñî­бåí­íàÿ­чàñòь­/­Оòâ.­Рåä.­А.Х.­Абà­шèä­зå,­Е.М.­Абàé­-
äåëь­äè­íîâ"­(М.­2013)­è­äð.
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