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lNpeacenarens KoHctutyumoHHoro Cyaa
Pecnybnnkmn ApMmeHus

KOHCTVITyU,I/IOHHbIe rapaHtTum
[eecnoco6HOCTU U PYHKLLMOHAJIbHOM
HEe3aBUCUMOCTU KOHCTUTYLLMOHHOMN IOCTULUN™

YBaxxaemble y4acTHUKM MexayHapoaHom KoHdepeHumn!

Hambl 1 rocnoaa!

Mo3BonbTe, Mpexae BCero, BblpasuTb rAybokylo npuaHa-
TenbHOCTb konneram u3 KoHctutyuuoHHoro Cyma JlatBum 3a
npuUraaweHne 1 npenocTaBfEHHYID BO3MOXHOCTb BbICTYNMUTb
nepen Bamu.

HecoMHeHHO, 4To TemaTunka KoHpepeHUMn He yTpaTuT CBOIO
aKTyaNnbHOCTb, TaK Kak peasibHasi X13Hb 1 BbI30Bbl BDEMEHU CTa-
BAT Nepen, KOHCTUTYLMOHHBbIMY CygaMn BCE HOBbIE W HOBbIE Tpe-
6oBaHNs NO rapaHTUPOBAHHOMY OOECMEeYEeHUI0 BEPXOBEHCTBA
KOHCTUTYLUMKM B HALLIMX CTPaHax.

Ha Haw B3rnaa, ons oueHkn eecnocobHocTU n adpdekTnB-
HOCTU OEATENbHOCTU KOHCTUTYLMOHHBLIX CYAOB HEOOXOAMMO B
nepBylo o4epeab OTBETUTHL Ha clieayiowue BOnpocChl:

1.B 4emM COCTOUT KOHCTUTYLMOHHAas mMmccusa KoHCTUTyum-

oHHoro Cyaa n kakoa ero yHkuMoHanbHas posb?

* B HacTosLEeM Bbinycke nybnnKkytoTCs HEKOTOpble MaTtepuansl Mexay-
HapoaHoM KoHdepeHumn “KomneTeHumss KOHCTUTYUMOHHOro cyaa:
rpaHnLbl 1 BOSMOXHOCTM paclumpenus”, npoweawen B Pure 25-28
ceHTa6psa 2013 roaa.
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2.HackonbkO KOHCTUTYUMOHHO rapaHTupoBaHa 3ddeKkTuB-
Has 1 LenocTHasa peanndaums aton GyHkummn?

3. Kakune npaBoBble N MHCTUTYLMOHAlbHbIE rapaHTUK CO3aa-
Hbl 019 HE3aBUCUMMOro, 6ecnpucTpacTHOro n addekTnB-
HOrO OCYLLECTBJIEHUSA MOMHOMOYMNI KOHCTUTYLMOHHOIO
Cyna, cnenyowmx n3 ero KOHCTUTYLMOHHON PyHKLMN?

4.CBNOETENBCTBYET NN MEXAYHAPOAHbLIA OMbIT KOHCTUTY-
LMOHHOIO NpaBoCcyaust O HaMM4Mm 3p@PEKTUBHbBIX CUCTEM
KOHCTUTYLUMOHHOIO KOHTPOAS WX BO3HMKNIA Heobxoaum-
MOCTb KOPEHHbIX pedopm B 310N chepe?

OTBeT Ha NepBbivi BONPOC MOXHO HANTX MyTEM KPaTKOro
CpPaBHUTEJIbBHO-UCTOPUNYECKOro aHanmsa. Mpesa KoHTpons 3a
3aKkoHaMu, HeobXOOVMOCTb COOTBETCTBUS Mopsioka M npasBui
YyesioBe4veckoro 6bITUst 6OXECTBEHHbIM 3arnoBeasM Hallna oTpa-
XeHne Takxke B OMONenckmx uHTepnpeTtauusx. TecTb paet
Mowcelo coBeT npuaepXuBaTbCsl B NEpPBYyl0 oyepenb npas-
ANBOro oTpaxeHus BoJsiu BceBbILWHEro B 3aKkoHax U )KU3HEH-
HbIX nNpaBunax. Victopna cBMAOETeNbCTBYET TaKKe O TOM, YTO
KaXAblA Wwar KOHCTUTYUMOHHOIO pPernameHTMpoBaHuMsa 006-
LLEeCTBEHHbIX OTHOLUEHUI OOBLEKTUBHO CTaBWUT BOMPOC - Kak
rapaHTMpoBaTb COOGMIOAEHNE U OCYLLECTBJ/IEHNE KOHCTUTY-
LLMOHHBbIX NMpaBun B 00LWECTBEeHHOW XU3Hn? PoxaeHue nep-
BOM M3 COBPEMEHHbIX KOHCTUTYUUA — npuHaTUne KOoHCTUTyumnu
CLUA cpenano Bonpoc Hambosiee akTyasbHbiM, U MO BENEHWUIO
Xn3Hn BepxoBHbiti Cyn CLUA no pmeny “Mepbepu npoTus
MapgucoHa” B35 Ha cebsi MUCCUIO OLLEHKN KOHCTUTYLIMOHHOCTH
3aKOHOB. NMoapo6HOCTM BCEM XOPOLLUO U3BECTHLI. HO Heocnapu-
BaeMblil HaKkT, YTO 3TO BCErO JiUllb MEpPBbI Ka4eCTBEHHbIV
war Ha nyTm GopMUpoBaHUA COBPEMEHHbIX CUCTEM Ccyae6-
HOro KOHCTUTYLMOHHOIO KOHTPOS.

BTopoWi pelunTenbHbIn Wwar, Kak U3BECTHO, Obls1 00YCOBNIEH
dopmuposaHnem KoHcTutyumoHHoro Cyna ABCTpuM Ha OCHOBA-
HUMN KeNb3eHCKUX KOHLeNTyanbHbIX noaxonos. OoHako B 3TOM
cnyyae npasoBasa ¢dunocodpusa Obisla COBEpPLUEHHO WHOIA.

M3 maTtepuranoB PxXCcKOM MexayHapoaHOM KOHbepeHLnn

dopmmpoBaHne 1 pPasBUTUE HOBbIX CUCTEM KOHCTUTYLMOHHOMO
KOHTPONS B ABaALLATOM BEKE ObINIO 0OYCNIOBNEHO rnobanbHbI-
MU coumnasibHbiMM Kataknuamamun — [MepBon n Brtopomn
MUPOBbLIMU BOVMIHAMMU.

B o6oux crnyyasx B ocHoBe (pOpMUPOBaAHUA €BPOMNencKux
CUCTEM KOHCTUTYLMOHHOIO KOHTpOsa nexana ¢unocodpus
o6ecnevyeHns o0OLWEeCTBEHHOW CTaGUILHOCTY U Npeaynpex-
AEHNS BO3MOXHbIX COLMANIbHbIX KaTakKJIM3MOB. DTUM Takxe
Oblnn  006ycnoBneHbl HEOBXOAMMOCTb BHEOPEHUS CUCTEM
abCTPaKTHOro N NPEBEHTUBHOIO KOHCTUTYLIMOHHOIO KOHTPOJIS.

CypneOHbIi KOHCTUTYLUMOHHbIA KOHTPOJIb, Oyayuu
CTEpP)XHEBbIM 3JIEMEHTOM CUCTEMbl KOHCTUTYLUOHHOrO
KOHTPOJISA, cCTasl KAa4eCTBEHHO HOBbIM SIBJIEHUEM, FapaHTU-
pyIOWMM ANHAMUYHYIO CTaOUIIbHOCTb O6LLECTBEHHOIO pas-
BUTUS MOCPEACTBOM rapaHTUPOBaHUA BEepPXOBEHCTBA
KoHcTuTyummn. He konebnsick, MOXHO KOHCTaTMPOBaTh, 4TO OCO-
6eHHO nocne BTopoii MMPOBOI BOHbI eBponeiickue cTpaHbl
WHULUNPOBAJIN BHEAPEHNE KayeCTBEHHO HOBOW CUCTEMbI
yKpenjieHUus UMMYHHOI cucTeMbl 0OLLLeCTBEHHOr0 OpraHns-
Ma. Pa3Butua B 9TOM HampaeieHMM NPOAOIKAIOTCS M B HALUU
OHW.

OTBeT Ha BTOPOI BONMPOC HE OAHO3HA4Y€eH, Tak Kak cuTya-
LMS B pasnuMyHbIX CTpaHax pa3Has. KoHuenTyasibHbI NOgXon,
3akJiloyaeTcs B TOM, 4TOOblI 6e3ynpe4yHo AEeACTBOBaNO TO
OCHOBHOE€ NMpPaBuJ1I0 KOHCTUTYLIMOHHOW apXUTEKTYpbl, Korga
B cCOCTaBngowen crepxeHb OCHOBHOro 3akoHa Lernovyke
PYHKUMA-UHCTUTYT-NOJIHOMOUYMEe obecneuymBaeTcs He0bxo-
AMMasa U aocTtaTodyHas rapmMoHus. [paduryeckm 31O MOXHO
npeacTaBuTh B CleayoLleM BUae:

[
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M3 maTepuranoB PxXCKOM MexXayHapoaHOM KOHbepeHLUn

B KOHKpeTHOM cny4yae ans NOSIHOLLEHHOrO OCYLLECTBAEHUS
bYHKUMM rapaHTUPOBaHUS BEPXOBEHCTBA KOHCTUTYUMM B npe-
OYyCMOTPEHHOM KoHCTUTYuuen nopsake AoKeH 6biTb chopmm-
POBaH TakoOM UHCTUTYT CyOAeOHOr0 KOHCTUTYLIMOHHOIO KOHTPOJS,
KOTOPbIA, B NEepByl0 o4yepenb, MMen Obl BCe Heobxoaumble U
[OCTaToOYHblE MONIHOMOYMS AN 9PDEKTUBHOIO U AMHAMUYHOIO
obecnevyeHns peann3aumm cBoen GyHKUMN.

O yem cBMAETENbLCTBYET MEXAYHAPOAHbIN OMNbIT?

C aTOol TOYKM 3PEHMS BCE CTPaHbl MOXHO pas3fenntb Ha TpuU
rpynnbl, UICX0OS N3 KPyra KOHCTUTYLIMOHHbIX MOTHOMOYNIA KOHCTU-
TYLIMOHHbIX Cy0B, COCTaBa CyObekToB 0OpaLLeHNsl B CyA, U MpoLLec-
CcyasibHbIX 0COOEHHOCTEN KOHCTUTYLIMOHHOIO CYAONPOM3BOACTRA.

K nepBoin rpynne MOXHO NMPUYUCIIUTB T€ CTpPaHbl, B
KOTOPbIX KOHCTUTYLIMOHHbIE NPEeANOChUIKA rapaHTUPOBaHUSA
BepxoBeHcTBa KoHCTUTYLUN a9Bngi0TCA Hanbosee NoJIHbIMU
N AenCcTBeHHbIMU. B 3Tnx cTpaHax KOHCTUTYLMOHHbIE CyObl, B
4aCTHOCTU, YMNOJIHOMOYEHbI:

- OLLEHMBATb KOHCTUTYLUMOHHOCTb NMPaBOBbIX aKTOB;

- paspewaTb Crnopbl MO BOMNPOCY KOHCTUTYLMOHHBLIX MOJIHO-

MOYUIA;
- rapaHTUPOBaTb MOJIHOLIEHHYIO peannsauuio npaea YenoBe-
Ka Ha KOHCTUTYLIMOHHOE npaBocyaue’.

Mpy HanM4YMM NOAOOHBLIX MOSIHOMOYUI KpariHe LLUNPOK Takxe

Kpyr cyobekToB obpalleHns B KOHCTUTYLMOHHBLIV Cyn 1 BHeapeHa

NMONIHOLEHHaaA cnctema I/IH,EI,I/IBI/I,D,yaJ'IbHOVI KOHCTI/ITyLI,I/IOHHOI7I >Kano-

1 O6Lwasn knaccudukaums NoHOMOYNI AEACTBYIOLNX B MUPE KOHCTU-
TYLMOHHbIX CYA0OB MMEET CNEAYIOLLYIO KAPTUHY:

MOJIHOMO4YUS kon-so KC, umeroymnx nx
|.MPEBEHTNBHbLI KOHTPOJ1b

1. KOHCTUTYLUMOHHBIX NU3MEHEHN 4
2. MexayHapOoaHbIx 4OrOBOPOB 35
3. 3akoHoB 46
4. 1pyrux npaBoBbIX aKTOB 15

Il. MOCNEAYIOLLMA KOHTPOJTb
AGCTPaKTHbIVi KOHTPOJIb

1. KOHCTUTYLIMOHHBIX MOIOXEHNA 14
2. MexayHapoaHbIX 40rOBOPOB 20
3. 3akoHoB 100
4. 1pyrux npaBOBbIX akTOB, 91
BT.\.

- AkToB lNpeangeHTa 23
- AKTOB TeppUTOpPUaNbHbLIX MHCTUTYLNIA 21
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Obl. Knaccuyeckum mMpuMEpPOM 3TOW Tpyrnnbl MOXET CIYXWUTb,
Hanpumep, PepepanbHbiii KOHCTUTYUMOHHBIM Cya FepmaHmn,

Ko BTOpO# rpynne MOXXHO OTHECTU BCE T€ CTPaHbl, rae
OAHa U3 TPEeX yKa3aHHbIX rpynn rnojIHoMo4Yuii OTCYTCTBYET
W1 HENMOJIHOLLEHHA.

K TpeTbeii rpynne OTHOCATCS Te CTPaHbl, rae npu Hanu-
YAN UHCTUTYTaA CyAEeOHOro KOHCTUTYLMOHHOro KOHTpons
06a 3TN NOJIHOMOYUS OTCYTCTBYIOT WUJIM HEMOJIHOL,EHHbI.

Obuwas punocodursa CBOOUTCS K TOMY, HYTO AJIS OCYLLeCTBIe-
HUS HE3aBUCUMOTO U 3P PEKTUBHOro KOHCTUTYLLMOHHOI O npa-
BOCYAUS Ha KOHCTUTYLIMOHHOM YPOBHE A0JDKeH ObiTb peLueH
BOMPOC rapMoOHU3auuM NOJIHOMOUYMIA, PYHKLUA N npoueccy-
aNbHbIX HaYan 6ecnpensaTcTBeHHOoW N 3P PeKTUBHON aedTesb-
HOCTU cyaa. Ha KOHCTUTYLMOHHOM YPOBHE PEeLUalTCsi BOMPOCHI
DYHKLUMOHANBHOM U MHCTUTYLIMOHAIbHOM HE3ABUCUMOCTU KOHCTU-
TYUMOHHOrO cyda. Bce cTpaHbl, KOTOpbIe MOXHO BKJIIOYUTbL B
nepe4vYnucsIEHHYI0 BTOPYIO WU TPETbIO rpynny ¢ y4eToM NMpuH-
uMnuasbHbiX KpUTEpuUeB MPaBOBOro rocypapcrea C 3TOM
3apadeit JOMMKHBIM 00pa3omM He cnpaBunuck. MpuBeneHHbIe
uudpbl CBUAETENLCTBYIOT, YTO 60nee 60% KOHCTUTYLMOHHbIX

CcyaoB Mupa BXoadaT UMeHHO BO BTOPYIO U TPEeTbIO rpynny.

KOHKpEeTHbIi KOHTPOJIb

1. Ha ocHoBe obpalleHuii cynos 46
2. Ha ocHoBe nHamMBMAayanbHbIX Xanob 52
. OPNLINANIbHOE TOJIKOBAHNE

1. KoHcTuTyumi 29
2. 3aKOHOB 1 Ap. HOPMATUBHbIX aKTOB 13
IV. PABPELLUEHVE NMPABOBbLIX CIMMOPOB

1. Mexay ueHTpasnbHbIMK OpraHaMu BiacTtum 43
2. Mexnay ueHTpanbHbIMU U PErMOHANIBHLIMU UHCTUTYLIUSMU 35
3. Mexnay permoHanbHbIMU MHCTUTYLUSMW 25
4. Mexay cynamu 1 ap. opraHamum Bnactu 8
V. KOHTPOJ1b 3A AEATE/IbHOCTLIO NAPTUN 25
VI. ONPEAENEHNE KOHCTUTYUMOHHOCTU PEDEPEHYMOB 31
VII. KOHCTUTYUMNOHHOCTb 11 BAKOHHOCTb BbIEOPOB 56
VIIl. YTBEPXXOEHWE N3BPAHHbBIX OEMYTATOB 18
IX. ONPEAENIEHME MPABOMO4MIA FOC. CNTYXXALLNX 19
X. PELLEHME BOMPOCOB NMMMMUYMEHTA

1. Npe3npeHTa 38
2. Apyrnx OMKHOCTHbIX JINLY, 23
XI. APYTME KOHCTUTYLMOHHBIE NMOJIHOMO4YUNA 51

M3 maTtepuranoB PxXCcKOM MexayHapoaHOM KOHbepeHLnn

Cnepyowmii Kpyr BONpPOCOB KaCaeTCs peLlleHnii Ha 3ako-
HOAATE/IbHOM YPOBHE, KOTOPblE B AOMOJSIHEHNE K KOHCTUTYLMOH-
HbIM HOpPMaM YCTaHaBNMBAKOT YETKUE MpoueccyalibHble Mnpo-
ueaypbl M rapaHTUpylT AeecnoCOOHOCTb KOHCTUTYLMOHHbIX
cynoB. OnbIT pasnuyHbiX CTPaH Takke CBUAETENbCTBYET, 4TO
3[0eCb B XOLE MCTOPUYECKOM 3BOJIIOLMM €CTb MOJIOXUTESbHAs
OvHamuka. NpuMepoM MOXET CNYXWUTb OMbIT MHOMMX CTpaH, B
TOoM yucne ApMmeHun. 9 He Oyady BoaBaTbCa B AeTann, OTMeYy
TONbKO, 4YTO TYT OCHOBHOWM MPUHLUMIM, MO HalleMy MHEHUIO,
3akJiloyaeTcsl B crieAylowem: npoueccyasibHbie OCHOBbI
[AEeSITeSIbHOCTU KOHCTUTYLMOHHbIX CYA0B HE MOryT npensr-
cTtBoBaTb 3P PEKTUBHOMY U CUCTEMHOMY OCYLLECTBJIEHUIO
nx GYHKLUMOHaJIbHbIX MOJIHOMOYUIA. 3aKOHOJATENbHOE Pa3BU-
Tne B HaLlel CTpaHe NPOUCXOANT UMEHHO MO 3TOM NOrvke.

K aToin Teme 6onee getanbHO MOXHO BEPHYTLCS, ecnn byayT
COOTBETCTBYIOLLME BOMPOCHI.

C yyetom TpeboBaHMN pernameHTa B pamMkax CBOEro
BbICTYM/IEHNS XOTENOoChb Obl 06paTUTh Balle BHMMaHWE elle Ha
OOHY Npobnemy, NPOANKTOBAHHYIO BbI3OBAaMW HOBOIO Thicsvene-
Tva. Mo Hawemy rny6okomMmy yb6exaeHuio, cyliecTBylowme
cucTeMbl Cyae6HOro KOHCTUTYLLMOHHOIO KOHTPOJISl MOYTU BO
BCEX CTPaHax He HaxoAATCs B He0OX0A4UMOM N A0CTaTOYHOM
rapMoHuUun ¢ ApyrumMm cucteMmamMmm KOHCTUTYLLMUOHHOIO KOHT-
posiga. ITO KacaeTcsa Kak OpraHoB 3akOHOOATENbHOW, UCMOJHN-
TenbHOWN, Tak 1 cyaebHon Bnactu. Het Heo6xoaMMo cucTem-
HOCTWU KOHCTUTYLIMOHHOIO KOHTPONS B L,enoM. EcTecTBeHHO,
YTO B PasHbIX CTpaHax CuTyaumy OTAMYAKOTCH, OOHAKO HU B
OOHON CTPpaHe Ha KOHCTUTYLUOHHOM ypOBHE PYHKLMOHAb-
HbIMU U UHCTUTYLMOHAJIbHbIMU peLUeHUsMUN He obecrne4yeHo
cTabuibHOe rapaHTupoBaHue BepxoBeHcTBa KoHcTutyuum
nocpencTBOM HernpepbIBHOr0O KOHCTUTYLLMOHHOINO MOHUTO-
puHra. He rapaHTMpOBaHO Takxe NpeofosieHne pa3obLeHHOoC-
T mexay KoHCTUTyuuen n peasnbHbiM KOHCTUTYLIMOHANIU3MOM.

OT1a npobnema TpebdyeT B NepBylo oYepeb KOHCTUTYLIMOH-
HbIX peLueHunii. NoaTomy HeoObxoanmMo, YToObI:

1. Pamku nonHomouunii KoHcTutyumoHHoro Cyaa O6biin KOH-

KPeTu3npoBaHbl HA KOHCTUTYLMOHHOM YPOBHE, UMES B BUAY

TPW BblLLEYNOMSIHYTbIE rpynnbl NosHOMo4u Cyaa.

2. Ha KOHCTUTYUMOHHOM YpOBHE OblNl 3akpensieH Nopsaok
dopmuposaHns KoHctutyumoHHoro Cyaa.
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3. Ha KOHCTUTYUMOHHOM YPOBHE rapaHTMpoBasiocb obecneye-
HME NCMNOSIHEHMA NOCTaHOBAEHUI KOHCTUTYumMoHHOro Cyaa.

4. Ana naebl rocyaapctea Obin KOHKPETU3VMPOBAH NMOPSOOK
peanuaaumm noJsHOMoYnsa No cobnogeHnio KoHCTUTyumu,
rapMoHU3npys ero ¢ TpeboBaHMEM rapaHTMPOBaHUSA BEPXO-
BeHcTBa KoHCTUTYLMN.

5. Bbina KoHKpeTn3npoBaHa Posib OPraHoB 3aKOHOA4ATENbHOMN
M UCNOSTHUTENBbHOW BNAacTX B BOMNPOCax KOHCTUTYLIMOHHOIO
KOHTPONA 1 Hag3opa.

6. Ha ypoBHE KOHCTUTYLIMOHHBIX PELLEHMI Obl1 MPEAYCMOTPEH
Takol Kpyr cyObekTOB, MPaBOMOYHbLIX OOpallaTbCs B
KoHcTuTyumoHHbin Cya, 4tobbl HE MpPenaTcTBOBaThb pea-
nn3aumm KOHCTUTYUMOHHOM dyHKumm Cypa. 310, B 4acTHO-
CTW, Npegnonaraet YyKOPEHEHNE UHCTUTYTa MNOJSIHOLLEHHOMN
KOHCTUTYLMOHHOW Xanoobl.

7. Cuntaem, 4TO MONOXUTENbHBIM SABMSETCS OMbIT TakKkKe Tex
CTpaH, rae no utoram kaxaoro roga KoHcTuTyumoHHbin Cya
OLIEHNBAET COCTOSIHME KOHCTUTYLIMOHHOM 3aKOHHOCTW B CTpa-
He 1 NyONnKyeT NOMHbIM OTYeT. MocneoHNn B CUy KOHCTUTY-
LIMOHHOT O NOJIOXKEHMS AIOMKEH CTaTb NPEAMETOM 00CYXAEHMS
pasnn4YHbIMK OpraHamy BAacTM 1 B pamMKax WX MOJHOMOYUIA
DOJKHBI ObITb NPEANPUHSTHI LWaru rno yKPenaeHmo KOHCTUTY-
LIMOHHOM 3aKOHHOCTM B CTpaHe. OTBETCTBEHHbIM B OAHHOM
BOMpOCe A0/KeH ObiThb MNaBa rocyaapcTea. Ero BakHOM KOH-
CTUTYUMOHHOW 00S3aHHOCTbLIO JOMKEH CTaTb Takke MOHUTO-
PVHI COCTOSIHUS KOHCTUTYUMOHanM3aMa B CTpaHe nocpen-
CTBOM MOCTOAHHOM KOHCTUTYLIMOHHOM ANArHOCTUKM.

Hawwn vccnenoBaHus CBMOETENLCTBYIOT, YTO MOKa eLLe HU B
O HOI CTpaHe He YKopeHuach Nogo0Has LLesiocTHasA U Henpe-
PbIBHO OENCTBYIOLAsA cucTtema. B oTaenbHbix cTpaHax npoben B
CUCTEMHbIX PELLEHMSX BOCMNOMHAETCSH NOCPEACTBOM BbICOKOW npa-
BOBOW 1 MOINTUYECKOW KYSbTYPbl 1 CHOOPMNPOBABLLUVXCS TRPAANLINIA,
O[HaKO 3TOro, HECMOTPS Ha BCIO NX BAXHOCTb, ELle He JOCTaTO4YHO
[0J151 MOMHOrO paspeLleHnst NpobneMbl B COOTBETCTBUN C BbI3OBAMU
CcOBpeMeHHOCTU. KOHCTUTYLMOHHbIE peLueHUs MnocnenHux
AecATUeTniA, Nnpoucxoasiiue NSMeHeHUs cKkopee BCero co3-
[anu Tak Ha3biBaeMbin “addekT 3annatbl”, 4em ganv nosiHoe
M CUCTEMHOE peLleHue Npoo6seMbl.

B HOBOM ThicAYeneTun BHEOPEHME BCEOOLEMIIOLWNX W
3OPEKTMBHO AENCTBYIOLLNX CUCTEM KOHCTUTYLIMOHHOIO KOHTPO-
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na TpebyeT HOBOroO KayecTBa KOHCTUTYLIMOHHBLIX pedopMm 1
COBEPLUEHHO HOBbIX NOAX0OA0B. [ANa KaXa0M CTpaHbl rapaHTU-
poBaHue BePXOBEHCTBA KOHCTUTYLUM O,0JDKHO CTaTb NepBO-
o4YyepenHbIM NMPUOPUTETOM. TOJIbKO TakMM MyTEM BO3MOXHO
npeoaoneTb cpalieHue MNoNTUYECKOro, 3KOHOMWUYECKOro u
aAMUHUCTPATUBHOIO NOTEHLMANO0B, rapaHTMPOBaTb YeTKoe pas-
DeneHne BnacTein M BEpPXOBEHCTBO MpaBa, CAeNnaTb Xenaemoe
CTaHOB/IEHME MPaBOBOrO rocygapcTBa BO3MOXHbIM, obGecne-
YUTb AUHAMUYHOE U rapMOHMUYHOE pa3BUTUE OOLLECTBEH-
HOM >XXWU3HU, YCTAHOBUTb MPUOPUTET KOHCTUTYLMUOHHOIO
npaBa Hap TeKyLlleil NoOJIMTUYECKOM LLeniecoo0pasHOCTbIO.

K akTyanbHOCTU 1 BCECTOPOHHEMY PELLIEHMIO 3TOM NPOBIeMbl
Mbl 06paTUNNCL B aHanM3e, NpeacTaBIeHHOM B paMkaxX HeJaBHO
BblLLeLLEN B CBET KONINEKTUBHOM MOHOrpadum “KoHCcTUTyumoHa-
JIN3M HOBOIO ThiCAYENEeTUs: NnapagurMbl peasibHOCTM 1 BbI30BbI”,
NMO3TOMY OrpaHNYyCb 3TUM W elle pa3 NoayepkHy, 4To 6e3 ocy-
LLECTB/IEHNSA HEMpPEepbIBHOMO M MOCTOAHHOIO MOHUTOPUHIa KOH-
CTUTYLUMOHaNN3Ma B CTPaHe KOHCTUTYLIMOHHbIN KOHTPOJIb B HOBOM
ThICAYENETUN HE MOXET ObITb XXM3HECMOCOOHbIM.
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Summary

The article discusses the issues of constitutional
mission of the Constitutional Court and its functional
role, effectiveness and integrity of guarantees of this
function, legal and institutional guarantees of indepen-
dent, impartial and effective implementation of the
powers of the Constitutional Court and international
practice of the constitutional justice concerning avail-
ability of effective systems of the constitutional review
and necessity of radical reforms.
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Individual complaint as a domestic
remedy to be exhausted or effective
within the meaning of the ECHR.
Comparative and Slovenian Aspect

ABSTRACT: In some systems the individual's access to con-
stitutional courts has become so widespread that it may threaten
the functional capacity of the constitutional court. With a growth in
the number of constitutional complaints, efficiency may
decrease. Therefore, the national legislature is trying to find some
way for the constitutional court to eliminate less important or
hopeless proceedings. Nevertheless, individuals should have
opportunities to apply for the protection of their constitutional
rights in the form of individual (constitutional) complaint which
can be considered as an effective “interface” between the nation-
al and ECHR human rights protection. Additionally, a broader
(national) individual access to the Constitutional Court stimulates
the democratisation of the legal order which individuals have an
opportunity to initiate a direct and immediate control over the leg-
islative, executive and judicial state powers.

A) Comparative Aspect

1. The Individual as an Applicant before the
Constitutional Court

Proceedings before the Constitutional Court have the nature
of proposed proceedings (juridiccion voluntaria). In principle, the
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Constitutional Court cannot itself initiate proceedings; as a rule,
the proceedings before the Constitutional Court are based on
(restricted to) the corresponding application lodged by a special,
duly qualified (privileged) constitutional institution (the so-called
legitimate petitioners).

The initiation of constitutional review proceedings on the ini-
tiative of the Constitutional Court (ex officio) is quite rare. It may
most often be traced to some of the constitutional review systems
of Eastern Europe; further, it is strictly preserved in Croatia and in
Slovenial, elsewhere ex officio proceedings are not as frequent.
The Austrian Constitutional Court, for example, may on its own ini-
tiative begin proceedings of the constitutional review of a statute
or a regulation only if it refers to a pre-judicial question in some
proceeding before the respective Constitutional Court. All the
above cases may be referred to as objective forms of constitu-
tional review.

On the other hand, some constitutional review systems also
allow for a private individual's access to the Constitutional Court
(concerning abstract as well as concrete review, based on a con-
stitutional complaint, or on a popular complaint (actio popularis)
or on other forms of constitutional rights' protection. This involves
the so-called subjective constitutional review, the violation of indi-
vidual rights and the protection of individual rights against the
State (in particular against the legislature). In the countries with a
diffuse constitutional review and in some countries with a con-
centrated constitutional review, the individual citizen is offered the
possibility of requesting the constitutional review of statutes,
administrative measures or judgments in special proceedings.
Only after the complaint has been lodged with the Constitutional
Court do proceedings begin. Even then, as a rule, the com-
plainant may withdraw their complaint in order to thereby termi-
nate the respective proceedings.

The individual's standing as complainant before the
Constitutional Court has been influenced by extensive interpreta-
tion of provisions relating to the constitutional complaint, as well
as by ever more extensive interpretation of provisions relating to

1 Para. 2 of Article 15 of the Croatian Constitutional Court Act or in

Article 39, Article 58 and Para. 4 of Article 61 of the Slovenian
Constitutional Court Act.
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concrete review?2. In some systems the individual's access to con-
stitutional courts has become so widespread that it already
threatens the functional capacity of the Constitutional Court3.
Therefore, the legislature is trying to find some way for constitu-
tional courts to eliminate less important or hopeless proceedings
(e.g. the restriction of abstract reviews by standing require-
ments). All these proceedings envisage the condition that the
complainant must be affected by a certain measure taken by the
public authority. With a growth in the number of complaints, effi-
ciency decreases. Nevertheless, citizens should have many
opportunities to apply for the protection of their constitutional
rights4.

2. Bodies Empowered for Human Rights Protection and
the Forms of such Proceedings

The complaint of an affected individual whose constitutional
rights are claimed to have been violated is generally the basis for
appropriate proceedings of protection in which the protection of
rights by the Constitutional Court is only one of a number of legal
remedies for protection. Even the bodies intended to provide pro-
tection are different, depending on the particular system.

3. The Constitutional Complaint and its Extent in the
World

A constitutional complaint is a specific subsidiary legal reme-
dy against the violation of constitutional rights, primarily by indi-
vidual acts of government bodies which enables a subject who
believes that their rights have been affected to have their case
heard and a decision issued by a Court authorised to provide a

2 Greece, Italy, Switzerland, the USA.

3 Germany, Slovenia.

4 France is a specific exception among these systems, as private individ-
uals have no full access to the Constitutional Council, except with ref-
erence to elections. In France, the protection of individual rights is,
however, the responsibility of the National Council acting on the basis
of a complaint against administrative acts.

M3 maTtepuranoB PxXCcKOM MexayHapoaHOM KOHbepeHLnn

constitutional review of disputed acts. Generally, the indictment
refers to individual acts (all administrative and judicial acts), in
contrast to the popular complaint (actio popularis), although it
may also indirectly or even directly refer to a statute.

Is constitutional appeal a right? The Slovenian Constitutional
Court has taken the view that it is an institute of judicial proceed-
ings, or a special legal remedys>.

The constitutional complaint is not an entirely new institute;
its forerunner may be found in the Aragon law of the 13th to 16th
Century8; and in Germany from the 15th Century onwards?; while
Switzerland introduced a special constitutional complaint8 in the
Constitution of 1874 and in the Statutes of 1874 and 1893. Austria
introduced the constitutional complaint from 1868 (exercised by
the Reichsgericht — Article 3 of the Constitutional Law on the
Reichsgericht of 21 December 1867). Liechtenstein introduced
the constitutional complaint by Para.1 of Article 104 of the
Constitution of 1921 as well as by Article 23 of the State Court Act
of 1925. Bavaria regulated the constitutional complaint by the
Constitutional Charter of 26 May 1818, the Constitutional Charter
of 14 August 1919 as well as by the State Court Act of 11 June
1920.

The constitutional complaint is very common in the systems
of constitutional/judicial review. It is most widespread in Europe in
a broader or in a limited form, regarding abstract and/or concrete
constitutional review®. In Germany, the constitutional complaint
appears on the federal and on provincial levels19,

5 Ruling No. U-1-71/94 of 6 October 1994, OdIUS 111, 109.

6 In the form of recurso de agravios, firme de derecho, manifestacion de
personas.

7 Incorporated in the institution Reichskammergericht of 1495, envisaged
in the famous constitutional text, Paulskirchenverfassung, of 1849, and
in Bavaria it was provided for in the Constitutions of 1808, 1818, 1919
and 1946.

8 Staatliche Verfassungsbeschwerde.

9 Albania, Andorra, Austria, Croatia, the Czech Republic, Cyprus, the
FYROM, Germany, Hungary, Latvia, Liechtenstein (1992), Malta,
Montenegro, Poland, Portugal, Russia, Serbia, Slovakia, Slovenia,
Spain, Switzerland-Supreme Court, Ukraine, Georgia, Armenia.

10The federal constitutional complaint is the responsibility of the Federal
Constitutional Court, the provincial constitutional complaint is the
responsibility of certain Provincial Constitutional Courts: Bavaria,
Berlin, Hessen and Saarland.
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In addition to Europe, some Asian systems recognise a consti-
tutional complaint in a broader or in a limited form1!. It should also
be noted that other Arabian countries, if they recognise judicial
review at all, have in the main adopted the French system of the pre-
ventive review of rules following the model of the French
Constitutional Council of 1958, which does not recognise the right of
the individual to the full direct access to specific constitutional /judi-
cial review bodies. In Africa some countries recognise the constitu-
tional complaint’2. The only example of constitutional complaint in
Central and South America is the Brazilian mandado de injuncao, i.e.
an individual complaint in case of negligence by the legislature
(under the jurisdiction of the Brazilian Supreme Court) unless we
also count the Colombian accion de tutela (the jurisdiction of the
Constitutional Court), usually considered to be a subsidiary amparo.

The particularity of individual systems is that they recognise a
cumulating of forms, the popular and the constitutional com-
plaint13. The two forms may compete in their functions. The ratio-
nale for both forms is the protection of constitutional rights: the
popular complaint (actio popularis) in public and the constitution-
al complaint in the private interest. In both cases the plaintiff is an
individual. As a rule, the subject disputed is different: the popular
complaint (actio popularis) refers to general acts and constitu-
tional complaints refer to individual acts'4. The standing of the
plaintiff or that the remedy might have a personal effect upon the
plaintiff is a precondition for a constitutional complaint. Although

"Azerbaijan, Georgia (under the jurisdiction of the Constitutional

Court), Kyrghyzia (under the jurisdiction of the Constitutional
Chamber of the Supreme Court), Mongolia (under the jurisdiction of
the Constitutional Court since the Constitution of 1992), Papua-New
Guinea (under the jurisdiction of the Supreme Court), South Korea
(under the jurisdiction of the Constitutional Court since the
Constitution of 1987), Taiwan (under the jurisdiction of the Supreme
Court); the Constitutional Courts of Member states of the Russian
Federation (Adigea, Baskiria, Buryatia, Dagestan, the Kabardino-
Balkar Republic, Karelia, Koma).

2 Benin (Constitutional Court), C%)e Verde (the Supreme Court of
Justice), Mauritius (the Supreme ourtg, Senegal (the Constitutional
Council) and Sudan (the Supreme Court

13 Bavaria, Brazil, Colombia, Croatia, partially the Czech Republic, the
FYROM, Hungary, Liechtenstein, Malta, Montenegro, Serbia, Slovenia.

1 Except for the possibility of indirectly impugning a statute in Serbia,
Montenegro, Slovenia and Spain, and the direct impugning of a statute
in Germany.
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it should be possible to exclude the standing of the appellant as a
precondition for the popular complaint (actio popularis), individ-
ual systems do require it'5, such that for both the constitutional
and the popular complaint (actio popularis), the standing or the
personal effect on an individual works as a corrective with the aim
to prevent the abuse and overburdening of the Constitutional
Court or other constitutional/judicial review body. In both cases
the same aim may be pursued through the introduction of a filing
fee. It is, however, characteristic that in practice the number of
constitutional complaints is increasing everywhere. Therefore,
many constitutional courts have adapted the organization of their
work following this trend either in the form of specialised individ-
ual chambers for constitutional complaints'® or by narrower units
of the Constitutional Court (chambers, sub-chambers)17 issuing
decisions on constitutional complaints.

4. The Fundamentals of the Constitutional Complaint

The following are the elements of the system of the constitu-

tional complaint:

- the preliminary selection of complaints (the integration of fil-
ters into proceedings). This is most highly developed in the
German system with the intent to sift out potentially unsuc-
cessful complaints, and as such the space for maneuver of
the Constitutional Court in rejecting a frivolous complaint is
extended. This, in fact, involves the narrowing of the consti-
tutional complaint as a legal remedy in principle open to
everybody. One general problem of constitutional courts is
how to separate the wheat from the chaff and at the same
time secure the efficient protection of human rights in a
democratic system. In addition, in certain systems the pro-
posals for introducing the constitutional complaint are
recent; some tend to introduce prior selection systems; on
the other hand, certain systems tend towards the abolition
of this legal institution;

15the FYROM, Slovenia.

16 e.g. the German Federal Constitutional Court and the Spanish
Constitutional Court.
17e.g. in the Czech Republic, Slovenia.
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- protection through the constitutional complaint generally
refers to constitutional rights and freedoms, and the circle of
rights protected by the constitutional complaint is less specif-
ically defined in individual systems (e.g. Slovenia, Croatia,
Serbia and Montenegro, where "all" constitutionally guaran-
teed fundamental rights are supposed to be protected), while
other systems mostly define the (narrow) the circle of pro-
tected constitutional rights18. Special forms of constitutional
complaint may also protect special categories of rights19;

- as arule, acts disputed by the constitutional complaint refer
to individual acts, with some exceptions20;

8 See also Klucka, J., Suitable Rights for Constitutional Complaints,

Report on the Workshop on the "Functioning of the Constitutional
Court of the Republic of Latvia", Riga, Latvia, 3-4 July 1997, Offprint.

19 In Germany, Albania, Austria, Estonia, Liechtenstein, Slovakia,
Switzerland, Hungary, Slovenia and in the Czech Republic municipal-
ities are entitled, in order to protect self-government, to file a "com-
munal" constitutional complaint (Germany recognises the "commu-
nal" constitutional complaint on a federal f,evel and on a provincial
level in the provinces of Wuerttemberg and North Westphalia). The
German system also recognises a special constitutional complaint by an
individual in relation to constitutional conditions for the nationalisation
of land (Sozialisierung) in the province of Rheinland-Pfalz. A special
form of constitutional complaint exists in Spain: there, the institute of
the citizens' legislative initiative is also protected by constitutional
complaint.

2 In Switzerland, Cyprus and Austria a constitutional complaint can
impugn only an administrative act, while in Germany, it can impugn
acts of all levels (including a statute, also in case of omissions); in
Spain, Slovenia, Serbia and Montenegro a statute may also be an indi-
rect subject of a constitutional complaint; legislative negligence may be
directly impugned by a constitutional complaint in Brazil, and also in
the practice of the German Federal Constitutional Court and the
Bavarian Constitutional Court. In Monaco the constitutional complaint
is limited only to statutes. In addition, also newly introduced form of
the constitutional complaint which were introduced in Hungary,
Turkey, Latvia, Russia, Tadjikistan, Baskhiria, Buryatia, Dagestan, the
Kabardino-Balkar Republic, Karelia, Komi and Poland are oriented to
the general acts (so called unreal constitutional complaint). However,
in case of violation of their human rights the Ukrainian petitioner may
apply for the official interpretation by the Constitutional Court. In the
last period there are some efforts relating to the introduction of the con-
stitutional complaint (see: Lapinskas, Kgstutis. The perspectives of
individual constitutional compl%int in Lithuania. Strasbourg: European
commission for democracy through law (Venice Commission), Batumi,
Georgia, 2008. CDL-JU(2008)004. URL.:
http:/%www.venice.coe.int/docs/2008/CDL—JU(2008)004—e.asp.
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- those entitled to lodge a constitutional complaint are gener-
ally individuals but in Austria, Germany, Spain, Switzerland,
Serbia and Montenegro, legal entities explicitly may do so
also, while in the Croatian system legal entities are explicitly
excluded as a potential appellant; in some systems, the com-
plaint may be lodged by the Ombudsman (Spain, Slovenia,
Serbia) or by the public prosecutor (Spain, Portugal). In
some systems the Constitutional Court is not bound by the
petition and may exceptionally ex officio extend the proceed-
ings to the general act if in a concrete case is concerned
(Slovenia, Germany, Austria, Liechtenstein, similar in the
Czech Republic, Spain, Croatia and Macedonia).

- the standing, or the personal effect the remedy might have
upon the plaintiff is a mandatory element, although in most
systems the concept of standing is fairly loosely defined;

- the prior exhaustion of legal remedies is an essential pre-
condition, but with exceptions when the Constitutional Court
may deal with a case irrespective of the fulfillment of this
condition (Germany, Slovenia, Switzerland);

- the time limit for lodging an application ranges from 20 days
to three months with an average of one month from the day
of receipt or delivery of the final, legally binding (individual)
judgment or decision or act of the State administration;

- the contents of applications are prescribed in detail in a
majority of systems: in written form, sometimes with the lan-
guage explicitly stated (Germany, Austria), along with the
particular country, the disputed act, and a definition of the
violation of the relevant constitutional right, etc.;

- a majority of systems (but not the systems of Middle and
Eastern Europe) envisage the issuing of a temporary
restraining order (injunction) or ruling (of the Constitutional
Court) i.e. an order temporarily suspending the implementa-
tion of the disputed act until the adoption of a final decision;

- in some systems the payment of the costs of the proceed-
ings is explicitly foreseen in cases of frivolous applications
(Germany, Slovenia, Austria, Portugal, Spain, Switzerland);

- the effects of the decision: the Constitutional Court is limit-
ed to decide on constitutional matters, on the violation of
constitutional rights. However, if a violation is found, a deci-
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sion may have a cassatory effect which is, as a rule; inter
partes (and erga omnes in a case in which the subject-mat-
ter of the decision is a legislative act). The Constitutional
Court here retains the position of the highest judicial author-
ity. These Courts can be referred to as the "high ranking
courts of cassation”, because Constitutional Courts review-
ing the decisions of ordinary courts act in fact as the third
and the fourth instance. Although the Constitutional Court is
not a court of full jurisdiction, in specific cases it is the only
competent court to judge whether a ordinary court has vio-
lated the constitutional rights of the plaintiff. It involves the
review of micro-constitutionality, perhaps the review of the
implementation of a law, which, however, is a deviation from
the original function of the Constitutional Court.
Constitutional complaint cases raise sensitive questions on
defining constitutional limits. In any case, the Constitutional
Court in its activities is limited strictly to questions of consti-
tutional law. The Slovenian system is specific in that the
Constitutional Court may, under specified conditions, make
a final decision on constitutional rights or fundamental free-
doms themselves (Para. 1 of Article 60 of the Slovenian
Constitutional Court Act, Official Gazette RS, No. 15/94).

The protection of fundamental rights and freedoms is an
important function of a majority of constitutional courts, irrespec-
tive of whether they perform the function of constitutional judg-
ment in the negative or positive sense. Whenever a Constitutional
Court has the function of a "negative legislature”, constitutional
review is strongest precisely in the field of fundamental rights.
Even in other fields (the concretisation of State-organisational
and economic constitutional principles) in which the legislature
has the primary role even in principle, constitutional courts insure
that fundamental rights are protected. Precisely in the field of the
protection of rights, the Constitutional Court also has the function
of a substitute "Constitution-maker” (the "positive function”),
which means that in specific cases constitutional courts even
supplement constitutional provisions.
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B) Slovenia - Applicants Before the
Constitutional Court

1. Legal Interest Before the Constitutional Court

The following applicants may initiate constitutional review in
the given cases:

Abstract review: anyone (Art. 162 (2), Constitution; Art. 24,
Constitutional Court Act).

Abstract review: the National Assembly, one third of the
deputies of the National Assembly, the National Council, the
Government, (Art. 23.aé(1), Constitutional Court Act).

Concrete review (regarding its incidenter proceedings): the
Courts (Art. 23, Constitutional Court Act), the ombudsman for
human rights if he deems that a regulation or general act issued
for the exercise of public authority inadmissibly interferes with
human rights or fundamental freedoms; the information commis-
sioner, provided that a question of constitutionality or legality aris-
es in connection with a procedure he is conducting; the Bank of
Slovenia or the Court of Audit, provided that a question of consti-
tutionality or legality arises in connection with a procedure they
are conducting; the State Attorney General, provided that a ques-
tion of constitutionality arises in connection with a case the State
Prosecutor's Office is conducting; representative bodies of local
communities, provided that the constitutional position or consti-
tutional rights of a local community are interfered with; represen-
tative associations of local communities, provided that the rights
of local communities are threatened; national representative
trade unions for an individual activity or profession, provided that
the rights of workers are threatened;Art. 23.a(1), Constitutional
Court Act).

Preventative review of treaties: the President of the Republic,
the Government or one third of the deputies of the National
Assembly (Art. 160 (2), Constitution; Art. 70, Constitutional Court
Act).

Constitutional complaint: any natural person (as well as
a legal entity), the Ombudsman (Arts. 160, 161, 162,
Constitution, Art. 50, Constitutional Court Act).
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Disputes on powers: the aggrieved authorities (Art. 61 (1)(2),
Constitutional Court Act), anyone (Art. 61(3), Constitutional Court
Act).

Impeachment: the National Assembly (Arts. 109 and 119,
Constitution, Art. 63 (1), Constitutional Court Act).

Unconstitutional acts and activities of political parties: any-
one by means of the popular complaint (actio popularis) or legiti-
mate subjects by a request for an abstract review - legitimate sub-
jects under Art. 23.a of the Constitutional Court Act, (Art. 68 (1)
of the Constitutional Court Act).

Confirmation of deputies’ terms of office: affected candi-
dates or representatives of the lists of candidates (Art. 69 (1),
Constitutional Court Act; Art. 8 (1) of the Deputies Act, Official
Gazette RS, No. 48/92).

Confirmation of terms of office of the members of the
National Council: affected candidates (Art. 50 (3), National
Council Act, Official Gazette RS, No. 44/92).

Complaint of local self-government authorities concerning
constitutional position and rights of local communities (Art. 91,
Local Self-Government Act, Nos. 72/93 with amendments).

Conditions for the establishment of a municipality or a
change in its territory: government, any deputy, at least 5000 vot-
ers, municipal council (Art. 14.a(3), Local Self-Government Act).

Dissolution a municipal council — dismission a mayor: munic-
ipal council, mayor (Art. 90.c(4), Local Self-Government Act).

Constitutionality and legality of a request to call a referen-
dum: municipal council (Art. 47.a(2), Local Self-Government Act).

Review the constitutionality of consequences due to the sus-
pension of the implementation or adoption of a law: National
Assembly (Art. 21, Referendum and People’s Initiative Act).

decision not to call a constitutional amendment referendum:
at least thirty deputies (Art. 5.¢, Referendum and People's
Initiative Act).

Confirmation of elected Slovenian members of the European
Parliament: affected candidates (Art. 23 (1), Election of Slovenian
Members to the European Parliament Act).

Anyone (a natural person and/or a legal entity) who demon-
strate legal interest may request the individual initiation of pro-
ceedings before the Constitutional Court (Art. 162(2),
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Constitution; Art. 24, Constitutional Court Act). Additionally, bod-
ies, specified in Art. 23.a of the Constitutional Court Act, may
request the abstract (National Assembly, one third of deputies,
National Council, Government) or concrete constitutional review
(Ombudsman, Information commissioner, Bank of Slovenia,
Court of Audit, State attorney general, representative body of
local community, representative association of local community,
national representative trade union - in connection with the con-
crete case they are dealing with). These bodies do not need to
demonstrate their legal interest for commencing constitutional
review.

Concerning standing (legal interest) before the
Constitutional Court, the Court issued many decisions, which the
Court's general restrictive method of treatment and acknowledg-
ment of the mentioned procedural condition. However, a detailed
overview of the constitutional case-law shows that the
Constitutional Court did not always hold on consistently its earlier
decision concerning legal interest. Some of such oscillations can
be defined a unconsistence of the constitutional case-law, but
other deviations may be results of special circumstances which
justify a different treating of apparently similar cases?!.

From the definition of the legal interest which derives from
Art. 24(2) of the Constitutional Court Act and from its concretiza-
tion in practice as well, the following elements can be stressed:
the interest shall be legal (an encroachment upon someone's
rights, legal interests and/or legal position must arise), so only in
such case we can speak about the legal interest; moreover, the
interest shall belong to the petitioner itself, accordingly, we speak
about his/her own and personal legal interest — the petitioner shall
demonstrate his/her legal interest, consequently that the expect-
ed decision taken by the Constitutional Court would have influ-
ence on his/her legal position; and what is of the highest impor-
tance, the enchroachment upon the petitioner's own and person-
al rights, legal interest and/or the legal position must be direct
and concrete. If at least one of the mentioned elements is not pre-
sent, then the procedural presumption of the legal interest is not

21Nerad, Sebastian. Pravni interes za ustavnosodno presojo zakonov in

drugih predpisov, REVUS-revija za evropsko ustavnost, No. 4/2005,
GV Zalozba Ljubljana, p. 42
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present in whole and the Constitutional Court would in principle
reject such petition.

Regarding individual petitioners, the Constitutional Court
examines at first, if the eventual decision in merito would may
have any effect on the petitioner at all (Art. 24(1)(2),
Constitutional Court Act), Constitutional Court Act). On the con-
trary, in rule state and other bodies disputing regulations before
the Constitutional Court do not have to demonstrate any legal
interest (Art. 23.a, Constitutional Court Act). However, state bod-
ies and other similar bodies as applicants may not submit a
request to initiate the procedure for the review of the constitution-
ality or legality of regulations and general acts issued for the exer-
cise of public authority which they themselves adopted (Art.
23.a(2), Constitutional Court Act)..

First of all, the state bodies don't have any legal interest to
dispute legal provisions regulating their powers. Also any eventu-
al unsuitable or even an illegal regulation of issue regarding activ-
ities or powers of the particular state body as a petitioner, doesn't
indicate any encroachment upon its rights, legal interests or its
legal position. State bodies don't have any legal interest to dis-
pute the procedure for implementation of their powers. They are
not entitled to dispute legal provisions which directly encroach on
the legal position of individuals who's rights are an object of the
decision-making of such body; only the affected individuals may
demonstrate their legal interest for disputing of the mentioned
provision from their own.

The state and other similar bodies can dispute only legal pro-
visions which encroach on their own legal position when they
exercise their role of the state body. The same principle shall be
implemented for the subjects of public law.

In all cases concerning the state and other similar bodies or
the individual members of the state bodies and/or the individuals
- executors of the body"s role, a general principle shall be con-
sidered that the legal interest would be taken as been demon-
strated if it is direct and concrete.

However, the Constitutional Court made an exception in case
of petitions of trade unions. Under Art. 23.a (1)(11) the procedure
for the review of the constitutionality or legality of regulations or
general acts issued for the exercise of public authority can be ini-
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tiated also by a request submitted by national representative trade
unions for an individual activity or profession, provided that the
rights of workers are threatened (in contrast to the petion which
shall be discussed and/or proved by the Constitutional Court). If
the petitioner is not a such trade union, the Constitutional Court
discusses and/or proves its request like a petition what means that
such trade union shall demonstrate its legal interest.

The Constitutional Court made an exception also in some
cases concerning associations and/or some other unions of citi-
zens, however only then when such associations or other unions
were established with the aim to assert interests and/or rights of
their members.

The stability of the constitutional case-law has been conse-
quently accentuating the necessity of the restrictive interpretation
of the legal interest, because of the basic role of the legal interes:
to restrict the access to the Constitutional Court. Such restrictive
aim has been in the own nature of the legal interst. Therefore, the
legal interest means a barrier due to which the petition can not be
considered as a popular complaint (actio popularis). Bearing in
mind the increasing overburdening of the Constitutional Court by
(individual) petitions and paralelly by (individual) constitutional
complaints, the restrictive interpretation of the legal interest can
be well founded. However, on the other hand, it is no permissible
to prevent individual petitions (popular complaints) by such inter-
pretation of the legal interest, that in a concrete situation nobody
would be able to demonstrate it. It is an essential question where is
the extreme point of such restrictive interpretation of the legal
interest. Furthermore, it is a question, where is the extreme point
of the gradual limitation of the access to the Constitutional Court?22,

2. Ordinary Courts as Applicants

2.1 Preliminary Issues - Plea of Unconstitutionality

The Constitutional Court provides concrete review of provisions

when requested by the ordinary Courts if a question relating to con-

22Nerad, Sebastian. Pravni interes za ustavnosodno presojo zakonov in
drugih predpisov, REVUS-revija za evropsko ustavnost, No. 4/2005,
GV Zalozba Ljubljana, p. 42
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stitutionality or legality arises during the proceedings they are con-
ducting (Art. 156, Constitution, Art. 23, Constitutional Court Act).

The courts are obliged to put the question. Art. 156 of the
Constitution provides that if a court deciding some matter deems
a law that it should apply to be unconstitutional, it must stay the
proceedings and initiate proceedings before the Constitutional
Court. The proceedings in the court may be continued after the
Constitutional Court has issued its decision.

Additionally, the Constitution especially provides for the judi-
cial review of the acts and decisions of all State administrative
bodies (Art. 120 (3), Constitution). The Constitution determines
as well that courts of competent jurisdiction are empowered to
decide upon the legal validity of the decisions of State bodies,
local government bodies and statutory authorities made in rela-
tion to administrative disputes and concerning the rights, obliga-
tions and legal entitlements of individuals or organizations (Art.
157, Constitution). This means that all final individual acts of
administrative bodies (those which may not be charged by an
appeal) are brought under judicial review. In cases where all legal
remedies have been exhausted but the constitutional rights of an
individual have allegedly been be violated, it is possible to lodge a
constitutional complaint before the Constitutional Court (Art. 160
(1) (6), Constitution, Arts. 50 to 60, Constitutional Court Act). This
means that the constitutional review of general administrative
acts may not be exercised by ordinary courts, but by the
Constitutional Court, which may abrogate or annul unconstitu-
tional or illegal general administrative acts (Art. 59 (1),
Constitutional Court Act).

Since the Slovenian system is a system of concentrated con-
stitutional review, the ordinary Courts cannot exercise constitu-
tional review while deciding concrete (incidenter) proceedings.
The ordinary Court must interrupt the proceedings and propose
the review of the constitutionality of the statute before the
Constitutional Court (Art. 156, Constitution, Art. 23, Constitutional
Court Act). The ordinary Court may continue the proceedings only
after the Constitutional Court has reviewed the constitutionality of
the respective statute (hence the Slovenian regulation, too,
adopted the principle that a statute can only be eliminated from
the legal system by the Constitutional Court).
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If the Supreme Court deems a law or part thereof which it
should apply to be unconstitutional, it stays proceedings in all
cases in which it should apply such law or part thereof in deciding
on legal remedies and by a request initiates proceedings for the
review of its constitutionality (Art. 23(2), Constitutional Court Act).

If by a request the Supreme Court initiates proceedings for
the review of the constitutionality of a law or part thereof, a court
which should apply such law or part thereof in deciding may stay
proceedings until the final decision of the Constitutional Court
without having to initiate proceedings for the review of the consti-
tutionality of such law or part thereof by a separate request (Art.
23(3), Constitutional Court Act).

The parties before any ordinary court cannot affect such pro-
ceedings since the ordinary courts are obliged, as an official duty
according to the Constitution, when they raise a question of the
constitutionality of the regulations they are applying to stay the
proceedings and refer the case to review by the Constitutional
Court.

It clearly follows from Art. 156 of the Constitution and Art. 23
of the Constitutional Court Act that the court (e.g. within civil pro-
ceedings) is not obliged to stay the proceedings and request the
review of the constitutionality of statute when any of the parties to
the proceedings requests so. Pursuant to the cited provisions of
the Constitution and the Constitutional Court Act, it proceeds in
such a manner only when it itself has doubts about the conformi-
ty with the Constitution of the statute it should apply23.

If the court believes that the statute it should apply is uncon-
stitutional it must, according to Art. 156 of the Constitution, stay
its proceedings, commence proceedings before the
Constitutional Court and continue the proceedings after the deci-
sion on the conformity of the statute with the Constitution. That
was the situation in cases on which the Constitutional Court has
decided so far upon the proposal of the (ordinary) court24. In all
the cited cases, on which the Constitutional Court already decid-

23See ruling No. Up-70/96 of 22 May 1996, published on www.us-rs.si.

22 See e.g. decisions No. U-1-48/94 of 9 November 1994 — Official
Gazette RS, No. 73/94 and DecCC 111, 123; No. U-1-48/94 of 25 May
1995 — Official Gazette RS, No. 37/95 and DecCC 1V, 50; No. U-I-
225/96 of 15 January 1998 — Official Gazette RS, No. 13/98 and
DecCC VII, 7.
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ed, the Supreme Court stayed the proceedings on a suit filed
within the judicial review of administrative decisions, that is, in the
phase in which there was no final decision reached yet. In the
opinion of certain petitioners, in particular the finality of a decision
in connection with which they commence proceedings prevents
the effects of possible annulment of the challenged statutory pro-
visions. The Constitutional Court, however, has not so far con-
firmed such a position. Regarding these questions and the func-
tion of the Supreme Court as the highest State court for providing
uniform case-law (Art. 127(1), Constitution), the Constitutional
Court held in case No. U-1-273/98 of 1 July 1999 (Official Gazette
RS, No. 60/99, DecCC VIIl, 169, see also www.us-rs.si) that the
requirements for commencing proceedings determined in Art. 23
of the Constitutional Court Act were fulfilled although the pro-
ceedings in the concrete case were not stayed.

2.2 Exception of Unconstitutionality

An interesting aspect of relations between the Constitutional
Court and ordinary courts is established through the mentioned
provision of Art. 156 of the Constitution, which reads: “In the event
that a court, in deciding upon any matter, concludes that a statute
which it must apply is unconstitutional, it must stay the proceed-
ing and refer the issue of the constitutional validity of the statute
to the Constitutional Court. The original proceeding in the court
may only be continued after the Constitutional Court has handed
down its decision.” We shall hereafter call this proceeding con-
crete control25. This provision establishes relations between ordi-
nary courts and the Constitutional Court in two aspects. To refer
an issue of the constitutionality of the statute to the Constitutional
Court, the ordinary court (judex a quo) has, first, to establish the
meaning of the challenged (suspicious) provision, and, second,
to substantiate its unconstitutionality. In both regards the ordinary

25 We find it necessary to mention that in Slovenian legal literature all

procedures related to adjudication on the conformity of statutes (and
regulations) are named abstract control (obviously because in these
procedures abstract acts are checked) to be distinguished from consti-
tutional complaint (which, on the other side, is never called concrete
control, although the subject of scrutiny in these procedures are indi-
vidual and, as a rule, concrete acts). A term concrete control is not used
in Slovenian legal literature.
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court's motion is subject to revision by the Constitutional Court.
Dealing in details with this subject would call for more time - let us,
at this occasion, only mention that in several cases interpretation
of the challenged provision made by the Constitutional Court dif-
fered from the one made by the referring court - which could suf-
fice to remove the doubt about constitutionality and contribute to
the solution of an individual dispute as well. It need not be men-
tioned that decisions in these procedures have the same erga
omnes effects as any decision brought in the field of abstract con-
trol. The decision is published in the Official Gazette and its
effects spread beyond the case that triggered the constitutional
dispute. It is interesting that ordinary courts relatively infrequent-
ly use this possibility26.

3. Screening

There is no a screening procedure which allows the
Constitutional Court to limit the number of cases or to speed up
the hearing of those cases (nonsuit, quick reply, demurrer, evi-
dent answered.

The Slovenian Constitutional Court has no power to limit the
number of cases it is about to adjudicate. Nowhere in the
Constitution and the Constitutional Court Act have been such
powers vested in the Constitutional Court. Thus, following the old
tradition of continental courts, in abstract-review proceedings
before the Constitutional Court what applies is the principle of
legality, which means that the Constitutional Court must reach a
decision on every case submitted to it provided that the proce-

dural requirements are fulfilled.

xThere is no clear answer as to what are the obligations of the ordinary
court if a question of unconstitutionality is raised by a party in a judi-
cial procedure. Does the court have to give some formal interim answer
or can it deal with the problem in the final decision. Do ordinary courts
at all even in a negative form have the power to deal with constitutional
issues? The question is of a small practical relevance, because any
party may always challenge any statutory provision directly before the
Constitutional Court - if only he or she demonstrates the provision to
be applied in his or her case interferes with his or her rights, legal inter-
est or legal position. An ordinary court would in such case stop, if not
formally stay, the procedure until the final decision of the
Constitutional Court.
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However, in a certain manner, it may speed up the hearing of
certain cases. This is determined in Art. 46 of the Rules of
Procedure of the Constitutional Court of the Republic of Slovenia
(Official Gazette RS, No. 86/07). According to the Rules, the
Order of Precedence for adjudicating cases is as follows: “The
Constitutional Court shall adjudicate cases as a rule according to
the order of precedence of receiving petitions, except:

- when simpler cases are at issue that can be considered and
adjudicated already in the phase of examination or in the
phase of preliminary proceedings;

- when consideration and adjudication according to the order
of precedence are prevented by the length and complexity
of preliminary proceedings or the proceedings for consider-
ing an individual case;

- when such cases are at issue for which the regulations that
are applied on the basis of Art. 6 of the Constitutional Court
Act determine that the Court must consider and adjudicate
them rapidly;

- when the Constitutional Court Act or other regulations
determine a time limit by which the Constitutional Court
must consider a case and decide it;

- when the decision on a jurisdictional dispute is at issue;

- when the resolution of an important legal question is at
issue, and in other cases

- when the Court decides so.”

4. Scope of Referral of the Constitutional Court —
"ex officio” Assessment

In principle, the Constitutional Court is limited by the applica-
tion regarding its contents.

However, in deciding on the constitutionality and legality of a
regulation or a general act issued for the exercise of public
authority, the Constitutional Court is entitled to assess the consti-
tutionality or legality of other provisions of the respective (or
other) regulations or general acts issued for the exercise of pub-
lic authority whose constitutionality or legality have not been sub-
mitted for assessment, if such proposals are mutually related, or
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if this is absolutely necessary to resolve the case (Art. 30,
Constitutional Court Act). If the Constitutional Court, while decid-
ing on a constitutional complaint, establishes that a given abol-
ished act was founded on an unconstitutional regulation or gen-
eral act issued for the exercise of public authority, such act may
be set aside (ex tunc) or abrogated (ex nunc) (Art. 161 (2),
Constitution, Art. 59 (2), Constitutional Court Act).The
Constitutional Court shall issue a decision stating which authority
is competent and may also abrogate, retroactively or prospec-
tively, the general act, or the general act for the exercise of public
powers whose unconstitutionality or illegality has been estab-
lished (Art. 61 (4), Constitutional Court Act).

5. The Slovenian Constitutional Complaint
5.1 History

With the introduction of the Constitutional Court by the
Constitution of 1963, the then Slovenian Constitutional Court also
acquired jurisdiction over the protection of basic rights and free-
doms. It was empowered to decide on the protection of (at that
time officially so called) self-government rights and other basic
freedoms and rights determined by the then Federal and con-
stituent republic Constitutions if these were violated by an individ-
ual act or deed by a State or municipal body or company if this
were not guaranteed by other judicial protection by statute (Art.
228.3 of the Constitution of the SRS of 1963 and Arts. 36 to 40 of
the then Constitutional Court Act). The decision of the
Constitutional Court in such proceedings had a cassatory effect in
the case of an established violation (an annulment or invalidation
or amendment of an individual act, and the removal of possible
consequences; or a prohibition on the continued performance of
an activity). The jurisdiction of the Constitutional Court was,
therefore, subsidiary. It was possible to initiate such proceedings
only if, in a specific case, there was no judicial protection envis-
aged, or if all other legal remedies were exhausted.

However, in practice the former Constitutional Court rejected
such individual suits on the basis of a lack of jurisdiction, and
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directed the plaintiff to proceedings before the ordinary Courts.
Such a state of affairs also created a certain negative attitude in
the Constitutional Court itself, since it knew in advance that it
would reject such suits and thus carry out a never-ending task.
The then Constitutional Court itself warned that in relation to indi-
vidual acts, the most sensible solution would be for decisions to
be transferred, as a whole, to the ordinary Courts. To extend pow-
ers of constitutional courts — what was proposed by several — to
the constitutional review of individual acts of the administration
and judiciary would be no possible in the then period already for a
reason, that the then constitutional courts are supposed to be
substantially charged by the review of more and more broader
autonomus regulations and due to the rapid changing and often
disharmonious and uncertain legal system?27. The negatively
arranged jurisdiction of the Constitutional Court (whenever other
legal protection was not provided) resulted in the fact that its
activities in this field showed no results, although this activity was
initiated precisely because of a complaint for the protection of
rights. However, the then system of the constitutional review
guaranteed throughout, the individual the right of popular com-
plaint - petition (actio popularis) without the appellant — petition-
er having to demonstrate his/her own standing.

In the initial period of the activity of the Constitutional Court,
following the Constitution of 1963, the protection of human rights
and freedoms by the Constitutional Court made no intensive
progress. Perhaps this was due to an insufficiently specific consti-
tutional and legal basis, one that would provide the Constitutional
Court with enough practical standards for its decision-making. The
reason perhaps lay in the whole system, which was not in favour of
the Constitutional Court protection of basic rights.

The Constitution of 1974, however, removed the jurisdiction
of the Constitutional Court over individual constitutional rights and
freedoms, and attributed the protection of these rights to the
ordinary Courts. Nevertheless, in the second period of the
Constitutional Court's activity, from the Constitution of 1974 till
the Constitution of 1991, the number of decisions explicitly relat-

ing to constitutionally protected human rights and freedoms,

zDeset let dela Ustavnega sodisc¢a Slovenije, Dopisna delavska univerza
Ljubljana 1974, p. 55.
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slightly increased. In this respect the examples of the concretisa-
tion of the Principle of Equality before the Law, the Freedom of
Work, the right to social security, and the right to legal remedies,
are of special significance. Unfortunately, most of these decisions
taken by the Constitutional Court included little reasoning. The
reader may be prevented from comprehending all of the back-
ground reasons for the decision.

It was also characteristic of Slovenian Constitutional Case-
Law prior to 1991 that, in comparison with Europe, it avoided the
use of legal principles a great deal more, even those explicitly
included in the text of the Constitution itself. In common with for-
eign practice, however, the Principle of Equality greatly predomi-
nated among otherwise rarely used principles. Decisions consis-
tently remained within the framework of legal (formal) argument
and no other value references were ever allowed: the
Constitutional Court respected the Principle of Self-Restraint and
stuck to the presumption of the constitutionality of statutes.

The new Constitution of the Republic of Slovenia of 1991,
along with the catalogue of classical basic rights, in combination
with the newly defined powers of the Constitutional Court, set the
ground for the intensification of its role in this domain. It is con-
sidered that the Constitutional Court now has sufficient space for
such activity. The Slovenian Constitution contains adequate defi-
nitions of rights which allow for professionally correct under-
standing and reasoning. Almost all basic rights have the nature of
legal principles and are thus open to such an extent that they
require significant further concretisation and implementation?2s.

The question as to whether Slovenian Constitutional Case-
Law from the period after the introduction of the 1991
Constitution, in its relations to basic rights and freedoms, has
adapted to or is more in line with foreign constitutional case-law,
can be answered in the sense that Slovenian Constitutional Case-
Law comes close to foreign case-law in its approach to basic
rights. The number of examples from this field has increased.

28Citation from Pavcnik, Marijan, Verfassungsauslegung am Beispiel der

Grundrechte in der neuen slowenischen Verfassung, WGO Monatshefte

fuer Osteuropaeisches Recht, 35th yearbook 1993, Volume 6, 345-356.
See also Pav¢nik, Marijan, Understanding Basic (Human) Rights (On
the Example of the Constitution of the Republic of Slovenia), East
European Human Rights Review, Volume 2/1996, Number 1, 41-57.
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From then on, the constitutional complaint no longer had any
place in the system, until it was again reintroduced by the
Constitution of 1991. This specific legal remedy thus remained
combined with the previous system, i.e., with the possibility of
lodging a popular complaint (actio popularis) (Art. 162(2) of the
Constitution of 1991; Art. 24 of the Constitutional Court Act of
1994) with the Constitutional Court - despite the individual as
petitioner having to demonstrate his/her legal interest (standing)
- which in effect limits the procedural presumption. Accordingly,
an individual may dispute all categories of (general) act by lodg-
ing a constitutional or popular complaint (actio popularis) if
he/she is directly aggrieved.

5.2 Basic

Although the power of the Constitutional Court to adjudicate on
individual cases involving the alleged breaches of constitutional
human rights was envisaged already in the Constitution of 1991
(Art. 160(1)(6), Constitution), only the adoption of the
Constitutional Court Act in 1994 made the procedure operational.
The institute was adopted into the Slovenian legal system under the
influence mainly of German jurisprudence - and in framing its prac-
tical application the Slovenian Constitutional Court systematically
consulted comparative European jurisdictions. One of the most dif-
ficult tasks was to establish the proper scope and extent of this new
legal remedy: to ensure effective protection of human rights to any
person aggrieved on the one hand and to avoid the danger that the
Constitutional Court becomes the last (in practice fourth) instance
court within the range of ordinary courts, on the other hand.

It should be mentioned that in Slovenia the access to the
Constitutional Court for the individual is in principle widely open:
there are no limits as to which human rights may serve as a justi-
fication to lodge a constitutional complaint - in addition to all the
rights established by the Constitution, also any human right laid
down in any ratified and published international document may
give rise to a constitutional complaint. There are no filing fees to
be paid by the complainant. There are no requirements as to legal
representation: applications in forma pauperis are widely accept-
ed without reservations.
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In the field of constitutional complaints the Constitutional
Court adopts a two-step procedure. The first step is done by three
judicial panels, each of them composed of three judges: a panel
for civil cases, a panel for criminal cases and a panel for adminis-
trative cases. These judicial bodies are empowered only to decide
on admissibility and (manifest) illfoundedness. If the complaint is
found to be inadmissible it is dismissed, if it is found to be mani-
festly ill founded it is not accepted and only if it passes this scruti-
ny, the complaint is accepted (such decision can only be brought
unanimously by the members of the panel, or, fifteen days follow-
ing the dismissal or the decision of manifest illfoundedness, by
any three members of the court) and submitted for decision mak-
ing to the plenary session (second step of the procedure). Only
after the complaint passes the first step examination successful-
ly, the adversary procedure is established by giving the opposing
party the possibility to take part in the procedure. At this stage of
the procedure the body which issued the challenged decision
(typically the Supreme Court) is always given the opportunity to
submit its views and explications. The Supreme Court rarely avails
itself of this possibility and normally does not take active part in
the procedure. As a rule, the complaint is decided at an in cam-
era session, and only exceptionally at a public hearing.

The constitutional complaint is not a legal remedy which
would empower the Constitutional Court to consider merely the
correctness and legality of legally valid court decisions. As men-
tioned before, this would turn the Constitutional Court into the
court of last instance, which is not its constitutional role. The
Constitutional Court is only authorized to assess whether the
courts have, by their decisions, violated human rights and funda-
mental freedoms. The (panel of the) Constitutional Court dismiss-
es a complaint if it is too late (60 days), if the complainant has not
exhausted all ordinary and extraordinary legal remedies, if the
complainant lacks standing (legal interest) or if the constitutional
complaint is not complete (inadmissibility). The (panel of the)
Constitutional Court does not deal with the constitutional com-
plaint at all (according to the wording of Art. 55(2) of the
Constitutional Court Act the Constitutional Court shall not accept
a constitutional complaint) if there is obviously no violation of
human rights and basic freedoms (manifest illfoundedness) or, if
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the decision cannot be expected to provide a solution to an
important legal question and if the violation of human rights or
basic freedoms did not have any important consequences for the
complainant (triviality). Concept of triviality is somehow strange to
European legal culture. Some aspects of the concept of certio-
rari, applied by the US Supreme court may be found in it. The
important characteristic of this institution in Slovenian legal sys-
tem is that also the decision of non-acceptance on this ground
has to give reasons. This is why the Slovenian Constitutional Court
used this ground not to accept the constitutional complaint only in
very few occasions. It is much easier and convincing to substan-
tiate manifest illfoundedness than triviality of the alleged breach-
es of constitutionally guaranteed human rights. Though, one of
the main problems the Constitutional Court is facing is how to
cope with the permanently increasing caseload, both, in the field
of constitutional complaints as well as in the field of review of
statutes and regulations. Serious proposals have been made by
legal experts and some former judges of the Court to examine the
possibility of a new procedure, which would enable the Court to
admit cases completely at its choice, bound only by internal crite-
ria and without having to give reasons on admissibility or illfound-
edness. My opinion is that to introduce such system would mean
a tectonic change in public perception about the position and role
of the Constitutional Court in a legal system. | am afraid that the
society and the Court itself are not - and will not be in a near future
- prepared for such turn.

When deciding about a constitutional complaint the
Constitutional Court exclusively limits itself to examining whether
the challenged decision is based on some legal standpoint that is
unacceptable from the point of view of protection of human rights
or whether it is arbitrary. In all three legal sections (civil, criminal,
administrative) decisions, where breach of procedural guaran-
tees were found, prevail. Among the constitutional rights of pro-
cedural nature the Constitutional Court has so far, by its deci-
sions, protected equality in the protection of rights (Art. 22,
Constitution), due process of the law (Art. 23, Constitution) the
right to legal remedies (Art. 25, Constitution) and (special) legal
guarantees in criminal proceedings (Art. 29, Constitution).
Among violations in the field of substantive law the complainants
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have so far successfully pleaded for the protection of personal
liberty - related to the arrest and preventive detention (Art. 19),
the right to property (Art. 33, Constitution), the right to privacy
(Art. 35, Constitution), the inviolability of dwellings (Art. 36,
Constitution) the freedom of expression (Art. 39, Constitution)
and the right to social security (Art. 50, Constitution).

It must be mentioned that in examining constitutional com-
plaints the Constitutional Court applies directly also provisions of
the European Convention on Human Rights and interprets the
extent of constitutional provisions in the light of jurisprudence of
the European Court in Strasbourg.

If the (plenary session of) the Constitutional Court finds that
the challenged individual act breached the complainant’'s consti-
tutionally protected human right, it will normally reverse the chal-
lenged decision and remand it to the Supreme Court or, as the
case may be, to some other court or administrative body, where
the breach occurred. If the Constitutional Court establishes that
the challenged act was based on an unconstitutional statute or
regulation, it may in an incidental procedure quash such act - this
part of its decision having an erga omnes effect.

A very strong power in relation to ordinary courts is vested in
the Constitutional Court through the provision of Art. 60 of the
Constitutional Court Act, which gives the Court the power to make
a final decision by changing the challenged decision. This possi-
bility is a very strong tool in the hands of the Constitutional Court,
which enables it to impose its decision as final in cases when the
body to which the decision was remanded would be reluctant to
bring its decision in line with the Constitutional Court's views.
Some constitutions, for example the Croatian Constitution
enabled the Constitutional Court only to reverse and remand the
decisions of the Supreme Court. In certain cases, (in Croatia
dealing with the elections of judges) the Supreme Court would not
follow the reasoning of the Constitutional Court, which caused an
endless circle of appeals. The situation could only be resolved by
giving the Constitutional Court the reformatory power to finally
decide on the merits. The Constitutional Court of Bosnia and
Herzegovina achieved this power through rules of procedure
adopted by the Court itself.

Generally it can be said that, after some initial hesitation, the
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courts in Slovenia have accepted the standpoints and standards
expressed in the decisions of the Constitutional Court in constitu-
tional complaints, and have brought their practice in agreement
with them. There were no cases of overt opposition to any deci-
sion of the Court. Nevertheless in a very small number of cases
the Court used its reformatory power and brought the final deci-
sion by amending the Supreme Court decision to enable the
aggrieved party to be mended for the deprivation of a human right
swiftly and efficiently. The Constitutional Court adopted this pos-
sibility five times (all of them in identical cases - related to military
pensions) in 1998.

Art. 15(1) of the Constitution stipulates that human rights and
fundamental freedoms are to be exercised directly on the basis of
the Constitution, while paragraph 2 of the same Art. provides that
the exercise of these rights and freedoms may be regulated by
law. In conjunction with Art. 125 this means that these rights and
freedoms are protected in all judicial proceedings before every
court. After all other remedies have been exhausted, individuals
also have the possibility of filing a constitutional complaint before
the Constitutional Court, i.e. the instrument specially intended for
the protection of human rights and fundamental freedoms.

The right to the judicial review of the acts and decisions of all
administrative bodies and statutory authorities which affect the
rights and legal entitlements of individuals or organizations is
guaranteed (Art. 120(3), Constitution; Art. 157(1), Constitution).

As already mentioned, the individual's standing as com-
plainant before the Constitutional Court has been influenced by
extensive interpretation of provisions relating to the constitutional
complaint, as well as by ever more extensive interpretation of pro-
visions relating to concrete review. In some systems the individ-
ual's access to constitutional courts has become so widespread
that it already threatens the functional capacity of the
Constitutional Court. Therefore, the legislature is trying to find
some way for constitutional courts to eliminate less important or
hopeless proceedings (e.g. the restriction of abstract reviews by
standing requirements by the amended Constitutional Court Act,
Official Gazette RS, No. 64/07). All these proceedings envisage
the condition that the complainant must be affected by a certain
measure taken by the public authority. With a growth in the num-
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ber of complaints, efficiency decreases. Nevertheless, citizens
should have many opportunities to apply for the protection of their
constitutional rights29,

Prevailing petitioners before the Slovenian Constitutional
Court have been and remain individuals. The current system of
constitutional review under the Constitution of 1991 preserved
the prior (under the Constitutions of 1963 and 1974) unlimited,
individual popular complaint (actio popularis), but now restricted
by the legal interest to be demonstrated by the petitioner (actio
quasi-popularis) (Art. 162(2), Constitution; Art. 24, Constitutional
Court Act)30. On the other hand, the newly introduced constitu-
tional complaint increasingly intensified the role of the individual
before the Constitutional Court (Arts. 160-162, Constitution; Art.
50, Constitutional Court Act). Since the Slovenian system is a sys-
tem of concentrated constitutional review, the ordinary courts
cannot exercise constitutional review while deciding in concrete
(incidenter) proceedings. An ordinary court must interrupt the
proceedings and refer the law to the Constitutional Court for a
review of its constitutionality (Art. 156, Constitution; Art. 23,
Constitutional Court Act). The ordinary court may continue the
proceedings only after the Constitutional Court has reviewed the

2 From Arne Mavcic, The International Encyclopedia of Laws,

Constitutional Law, Slovenia, ed. Dr. R. Blanpain, Kluwer Law
International, The Hague-London-Boston, 1998, pages 160-173.

s Concerning de lege lata: Accordingly, the legal interest is a procedural
condition which means - in case of initiation of the constitutional
court's proceedings upon the (individual) petition - a condition for the
admissi ilitz of in merito decision making on the constitutionality and
legality of the disputed regulation.

Concerning de lege ferenda: It would be in contradiction with the
Constitution if the Constitutional Court either totally "unfreezes" the
legal interest in such a manner that the legal interest would not repre-
sent any limitation any more, or — what would be more believable —that
the Court would "sharpen" the legal interest in such a manner that indi-
vidual petitioners could not have any access to the Constitutional Court
any more, what would be a sign of a virtual abolition of such form of
constitutional review. The legal interest is a constitutional phenomenon
and shall have a role of demarcation between the individual petition
and the request (of a state body), however, on the other hand it should
not be interpreted in such a manner that the presentation of individual
getitions would be absolutely prevented.

ee: Nerad, Sebastian. Pravni interes za ustavnosodno presojo zakonov
in drugih predpisov, REVUS-revija za evropsko ustavnost, No. 4/2005,
GV Zalozba Ljubljana, p. 42.
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constitutionality of the respective law (so the Slovenian model,
too, adopted the principle that a law can only be eliminated from
the legal system by the Constitutional Court). If a court takes the
view that an executive regulation does not comply with the
Constitution or the law, it will not or must not apply it — the so-
called exceptio illegalis (exception of illegality).

5.3 Procedure

The provisions of the Slovenian Constitution of 1991 that reg-
ulate the constitutional complaint in detail are relatively modest
(Arts. 160 and 161, Constitution). However, the Constitution itself
(Art. 160.3, Constitution) envisages special statutory regulations
(Arts. 50 to 60, Constitutional Court Act).

The Constitutional Court accepts a constitutional complaint
for consideration if the violation of human rights or fundamental
freedoms had serious consequences for the complainant or if a
decision concerns an important constitutional question which
exceeds the importance of the concrete case (Art. 55.b(2),
Constitutional Court Act). Constitutional complaints against indi-
vidual acts issued in small-claims disputes, in trespass to proper-
ty disputes, and in minor offence cases, or against a decision on
the costs of proceedings, are as a general rule not admissible
(Art. 55.a(2), Constitutional Court Act).

Lodged constitutional complaints are first examined by the
Constitutional Court judge determined by the work schedule (Art.
54(3), Art. 55(1), Constitutional Court Act). However, as in the
case of abstract review, in a screening procedure the Court has
no discretionary powers in limiting cases it accepts. The (non-
)acceptance of cases depends on the preliminary (i.e. prima
facie) review of grounds of a case.

A panel of three Constitutional Court judges determined by
the work schedule decides on the rejection, non-acceptance, or
acceptance of a constitutional complaint for consideration (Art.
54(1), Art. 55.¢c(1), Constitutional Court Act). If the panel is not
unanimous, Constitutional Court judges who are not members of
the panel also decide on such (Art. 55.c(2), Art. 55.c(3),
Constitutional Court Act).
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The Constitutional Court rejects a constitutional complaint: if
it does not refer to an individual act by which the rights, obliga-
tions, or legal entitlements of the complainant were decided on; if
the complainant does not have legal interest for a decision on the
constitutional complaint; if the constitutional complaint is not
admissible, if it was not lodged in time, or if all legal remedies
have not been exhausted; if it was lodged by a person not entitled
to do so; if the constitutional complaint is incomplete because it
does not contain all the required information or documents and
the complainant does not supplement it in accordance with a call
to do so by the Constitutional Court, or if it is so incomplete that
the Constitutional Court cannot examine it (Art. 55.b(1),
Constitutional Court Act).

If the panel does not decide otherwise, the statement of rea-
sons of the order on the rejection or non-acceptance of the con-
stitutional complaint includes only the reason for the decision and
the composition of the Constitutional Court (Art. 55.c(4),
Constitutional Court Act).

If a constitutional complaint is accepted for consideration,
the Constitutional Court decides in full composition (Art. 57,
Constitutional Court Act). If the Constitutional Court has already
decided on the same constitutional matter and granted the com-
plaint, the decision by which it grants the constitutional complaint
is issued by a panel (Art. 59(3), Constitutional Court Act).

Generally, the Constitutional Court considers cases within its
jurisdiction at a closed session or a public hearing (Art. 35(1),
ConstitutionalCourt Act) which is called by the President of the
Constitutional Court on his own initiative or upon the proposal of
three Constitutional Court judges (Art. 35(2), Constitutional Court
Act). After the consideration has been concluded, the
Constitutional Court decides at a closed session by a majority
vote of all Constitutional Court judges. A Constitutional Court
judge who does not agree with a decision or with the reasoning of
a decision may submit a dissenting or concurring opinion (Art.
40(3), Constitutional Court Act).

The Constitutional Court decides cases of constitutional
complaints alleging violations of all human rights and basic free-
doms guaranteed by the Constitution (Art. 160(1)(6),
Constitution). The protection thus embraces all constitutionally
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guaranteed basic human rights and freedoms, including those
adopted through the international agreements that have become
part of the national law through ratification.

Any legal entity or individual may file a constitutional complaint
(Art. 50 (1), Constitutional Court Act), as may the Ombudsman if it
is directly connected with individual matters with which he deals
(Art. 50(2), Constitutional Court Act), although subject to the
agreement of those whose human rights and basic freedoms he is
protecting in an individual case (Art. 52(2), Constitutional Court
Act). The subject-matter of a constitutional complaint may be an
individual act of a government body, a body of local self-govern-
ment, or public authority allegedly violating human rights or basic
freedoms (Art. 50(1), Constitutional Court Act).

The precondition for lodging a constitutional complaint is the
prior exhaustion of all possible legal remedies (Art. 160(3),
Constitution; Art. 51(1), Constitutional Court Act). As an exception
to this condition the Constitutional Court may hear a constitutional
complaint even before all legal remedies have been exhausted in
cases if the alleged violation is obvious and if the carrying out of
the individual act would have irreparable consequences for the
complainant (Art. 51(2), Constitutional Court Act).

A constitutional complaint may be lodged within sixty days of
the adoption of the individual act (Art. 52(1), Constitutional Court
Act), though in individual cases with good grounds, the
Constitutional Court may decide on a constitutional complaint
after the expiry of this time limit (Art. 52(3), Constitutional Court
Act). Among others, the complaint must cite the disputed individ-
ual act, the facts on which the complaint is based, and the alleged
violation of human rights and basic freedoms (Art. 53(1),
Constitutional Court Act). It must be made in writing and a copy of
the respective act and appropriate documentation must be
attached to the complaint (Art. 53(2) and Art. 53(3),
Constitutional Court Act).

In a senate of three judges (Art. 162(3), Constitution; Art.
54(1), Constitutional Court Act) the Constitutional Court
decides whether it will accept or reject the constitutional com-
plaint for hearing (on its allowability) at a non-public session.
The Constitutional Court may establish a number of senates
depending on the need (Art.162(3), Constitution, Art. 10(2),
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Rules of Procedure). The constitutional complaint may be com-
municated to the opposing party for response either prior to or
after acceptance (Art. 56, Constitutional Court Act). The
Constitutional Court normally deals with a constitutional com-
plaint in a closed session, but it may also call a public hearing
(Art. 57, Constitutional Court Act). The Constitutional Court
may suspend the implementation of an individual act, or
statute, and other regulation or general act on the grounds of
which the disputed individual act was adopted (Art. 58,
Constitutional Court Act).

The decision in merito of the Constitutional Court may:

- deny the complaint as being unfounded (Art. 59(1),
Constitutional Court Act);

- partially or entirely annul or invalidate the disputed (individ-
ual) act or return the case to the body having jurisdiction,
for a new decision (Art. 59(1), Constitutional Court Act);

- annul or invalidate (ex officio) unconstitutional regula-
tions or general acts issued for the exercise of public
authority if the Constitutional Court finds that the
annulled individual act is based on such a regulation or
general act (Art. 161(2), Constitution; Art. 59(2),
Constitutional Court Act);

- if the Constitutional Court has already decided on the same
constitutional matter and granted the complaint, a decision
by which it grants the constitutional complaint, in whole or
in part abrogates or annuls the individual act, and remands
the case to the authority competent to decide thereon, is
issued by the panel, which may in such instances also
decide in accordance with Article 60 of this Act (Art. 59(3),
Constitutional Court Act);

- in case it annuls or invalidates a disputed individual act, the
Constitutional Court may also decide on the disputed rights
or freedoms if this is necessary to remove the conse-
quences that have already been caused by the annulled or
invalidated individual act, or if so required by the nature of
the constitutional right or freedom, and if it is possible to so
decide on the basis of data in the documentation (Art.
60(1), Constitutional Court Act); such an order is executed
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by the body having jurisdiction for the implementation of
the respective act which was retroactively abrogated by the
Constitutional Court, and replaced by the Court's decision
on the same matter; if there is no such body having juris-
diction according to currently valid regulations, the
Constitutional Court appoints one (Art. 60(2),
Constitutional Court Act).

5.4 The Particularities of the Slovenian Regulation

Accordingly, the particularities of the Slovenian regulation are
as follows:

Exceptions to the precondition that all legal remedies must
have been previously exhausted (Art. 51(2), Constitutional Court
Act) and exceptions to the time limit (Art. 52(3), Constitutional
Court Act), for filing a constitutional complaint;

Due to the great burden on Constitutional Court, a tendency
to the restriction of procedural preconditions (Arts. 55.a, 55.b,
55.¢, Constitutional Court Act);

A wide definition of constitutional rights as the subject of pro-
tection by the constitutional complaint in comparison with other
systems which specifically define the circle of the rights so pro-
tected 8Art. 50(1), Constitutional Court Act);

Even a judgment (of the ordinary Courts) as the potential
subject of a dispute in a constitutional complaint (Art. 50(1),
Constitutional Court Act);

Ex officio proceedings inasmuch as the Constitutional Court
is not limited by the complaint in the event that it finds that an
individual act annulled is based on an unconstitutional regula-
tion or general act - in such a case, the regulation or general act
may be annulled or invalidated (Art. 59(2), Constitutional Court
Act);

The coexistence of the constitutional (Arts. 50 to 60,
Constitutional Court Act) and popular complaint (actio popularis)
(Art. 24, Constitutional Court Act), the latter restricted only by the
standing requirements for the appellant;

No particular court fee is required in the proceedings: each
party pays its own costs in the proceedings before the
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Constitutional Court unless otherwise determined by the
Constitutional Court Act (e.g. Art. 34.a, Constitutional Court
Act)31;

The possibility of an ultimate decision on constitutional rights
(Art. 60(1), Constitutional Court Act).

6. Some Legal Measures — as an Experiment
Towards the Tendency of Limitation in Favour
of Lower Number of Arrived Cases — A Stronger
Selection in Favour of "more important” Cases32

After adoption of the 1991 Constitution and the Constitutional
Court Act of 1994, the number of cases before the Constitutional
Court was on the increase year by year. Additionally, during this
period the grounds of the constitutional review and basic stan-
dards of the human rights protection were established by the con-
stitutional case-law. In the first part of the mentioned period indi-
vidual petitions (popular complaints) prevailed, however, in the
next part of the same period (after the regulation of the constitu-
tional complaint by the Constitutitutional Court Act of 1994) the
constitutional complaints absolutely prevailed. Consequently,
procedures before the Constitutional Court were extended over
the reasonable time which has been requested by Art. 23(1) of the

31 Article 34a

(hl) The Constitutional Court may punish a participant in proceedings or
is authorised representative by a fine amounting from 100 to 2,000

Euros if they abuse the rights enjoyed in accordance with this Act.
(Zf) The Constitutional Court may punish the authorised representative
of a participant in proceedings who is a lawyer by a fine referred to in
the preceding paragraph if an application does not contain the essential
components determined by law.

2 Zakon o spremembah in dopolnitvah zakona o Ustavnem sodiscu,
Predlog zakona, No. 700-03 / 93 - 0002 / 0033, EPA:
1323 — 1V, Porocevalec Drzavnega zbora, No. 35/2007 of 14.05.2007 -
Porocilo MDT
This law was adopted and it was published in the Official Gazette RS,
No. 51/07, consolidated text in the Official Gazette RS, No. 64/07.
Consequently, the new Rules of Procedure were adopted too and were
published in the Official Gazette RS, No. 86/07
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Constitution33. The respect of the mentioned human right and the

assurance of the quality of the constitutional review were present-

3 The number of unresolved cases and delays indicates that most
Slovenian courts are overloaded. The Human Rights Ombudsman has
been permanently calling the attention to the State's duty to provide for
the enforcement of the right to the trial in reasonable time in the judicial
%roceedlngs before ordlnarg courts as well as before specialized courts.

he Human Rights Ombudsman has been also calling the attention to
the duty of judges to respect all competences of their judicial function.
Only in this way it is possible to provide for the efficient, impartial and
fair judicial proceedings. It is worth mentlonm%{t.hat the two thirds of
appeals filed to the European Court for Human Rights refer to the vio-
lation of the right to the trial in the reasonable fime. Such situation
should not be overlooked by the judicial branch of power (Human
Rights Ombudsman, Annual Report 2004, Ljubljana, May 200)..
For example, the Constitutional Court decided on the constitutionalit
of the Administrative Dispute Act (CC (Constitutional Court), nr.U-I-
65/05, 22 September 2005, Official Gazette 2005, nr. 92). The
Constitutional Court discussed the issue if the affected persons have an
efficient judicial protection of their right to the trial in the reasonable
time (based on Article 23 (1) of the Constitution) in the situation of
alrea )f terminated proceedings where this right was presumably vio-
lated. The Constitutional Court decided that the Administrative Dispute
Act is not in conformity with the Constitution. o
Under the so far ¢x1st1n% Constitutional Court's statement, taking into
account the legislation in force, the affected person may file an ap%eal for
compensation (based on Article 26 of the Constitution) whenever the pro-
ceedings was finally terminated if the J)erson’s right to the trial in the rea-
sonable time was presumably violated. It means that such alppeal should
be judged by the ordinary court in the civil proceedings eflp(I)) ying general
rules of the compensation law established by the Code of Obligation. On
these grounds, the competent court may award to the affected person only
a compensation for the pecuniary and non-pecuniary damage, provided
that the conditions for the liability for damages are fulfilled. Trrespective
of the above position, the Constitutional Court decided that - taking into
account the case law of the European Court for Human Rights — it is nec-
essary (in the spirit of the European Convention for Protection of Human
Rights and Fundamental Freedoms) to interpret Article 15 (4) of the
Constitution of the Republic of Slovenia, that guarantees the judicial pro-
tection of human rights and the right to eliminate consequences of their
violation, in the way that this provision provides for the request to ensure
(Within the scope of the judicial protection of the right to the trial in the
reasonable time) the possibility of enforcement of equitable compensation
even when the violation over. Accordmﬁli/), the criteria established by the
European Court for Human Rights shall be applied for evaluation if the
reasonable duration of the trial was exceeded. i
Because the Administrative Dispute Act, referring to Article 157 (2) of
the Constitution and providing for the judicial protection of the right to
the trial in the reasonable time, does not contain any special provisions,
adapted to the nature of the discussed right that would also provide for
the claiming of a just compensation if the violation of the discussed
right is over, the Constitutional Court decided that the Act is not in con-
formity with Article 15 (4) of the Constitution (in connection with
Article 23 (1) of the Constitution).
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ed by the authors of the amendments of the Constitutional Court
Act of 2007 (Official Gazette RS, No. 64/07) as the principal rea-
sons for draft law.

Following some theoretical standpoints, the Constitution of
1991 introduced the legal interest as a condition for the filing of
the individual petition (a popular complaint) (Art. 162(2),
Constitution). Later, the Constitutional Court Act of 1994 (Official
Gazette, No. 15/94) continued by some more detailed starting
point, that a direct encroachment upon the rights and/or the legal
position of the petitioner mustl be demonstrated (Art. 24.
Constitutional Court Act). However, the amendments of the
Constitutional Court Act of 2007 determined more rigorous and
precisely the elements of the expected demonstration of the legal
interest especially in cases when the constitutional review of a by-
law was requested. The previous decisions taken by the
Constitutional Court in such cases concerned mainly individual
examples (e.g. by-law relating to the urbanism) when the prior
protection of the rights and legal interests could be asserted in

the (earlier) individual procedures before ordinary courts34. Only

The Constitutional Court decided only on the issue if the legislation in
force provides for the efficient judicial protection of the right to the trial
in the reasonable time if the violation is over. However, the Court calls
the attention that - in reference to the case-law of the European Court
for Human Rights - the reasonable question is also raised about the effi-
ciency of the judicial protection of the discussed right if the proceeding
is still in course. As the Constitutional Court stated, in the process of
adoption of future legal regulation that will eliminate the unconstitu-
tional provisions declared by the Court’s decision, there is also neces-
sary to provide for the appropriate protection of the discussed right if
the proceedings is still in course. Additionally, it is necessary to har-
monize these 1ssues with the standards adopted by the European Court
for Human Rights. Moreover, the basic concern of the State and/or of
the all three branches of power is to provide for the efficient enforce-
ment of the judiciary function.

3 Accordingly, in the sixtieth of the last century the same statements were
affirmed: the protection of the constitutionality and legality should not
be conferred only on the constitutional judiciary? Before 1991 in its
practice, the Constitutional Court rejected esfpecially individual suits
and directed the applicants to proceedings before ordinary courts. The
jurisdiction of the Cponstitutional Court relating to the protection of fun-
damental rights upon the individual applications as well as relating to
the review of constitutionality and legality of by-laws (especially in the
field of urbanism) was repeatedly presented as a redundant burdening of
the Constitutional Court even in the past (see Deset let dela Ustavnega
sodisc¢a Slovenije, Dopisna delavska univerza Ljubljana 1974, p. 55).
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if such protection could not be asserted, the procedure before the
Constitutional Court might be relevants3s.

The amended Constitutional Court Act of 2007 (Official
Gazette RS, No. 64/07) brought the changes36é concern the con-
stitutional complaint procedure:

A constitutional complaint is as a general rule not admissible
in instances of small-claims disputes, in trespass to property dis-
putes, minor offence cases, and in instances in which only a deci-
sion on the costs of proceedings is challenged (Art. 55.a(2), con-
stitutional Court Act).

The Constitutional Court accepts a constitutional complaint
for consideration only:

1) if there is a violation of human rights or fundamental free-
doms which had serious consequences for the complainant; or 2)
if it concerns an important constitutional question which exceeds
the importance of the concrete case - thus, if, from the viewpoint
of human rights, such concerns a precedential decision (Art. 55.b
(2), Constitutional Court Act).

A panel of three Constitutional Court judges unanimously
decides whether the statutory conditions for the consideration of
a constitutional complaint are fulfilled. Furthermore, it decides on
the acceptance of the constitutional complaint for consideration.
Orders by which a constitutional complaint is rejected or is not
accepted for consideration will as a general rule not include a
statement of reasons (Art. 55.c¢, Constitutional Court Act).

In procedures for the review of the constitutionality or legali-
ty of regulations, the Act is amended in the part which refers to
instances in which a regulation that has a direct effect (i.e. an
additional procedure is not necessary for its implementation) is
challenged by a petition — it may be challenged within one year
after such regulation enters into force or within one year after the
day the petitioner learns of the occurrence of harmful conse-
quences. This amendment applies only to petitions which will be
lodged after the implementation of the amendments of the Act
(Art. 24(3), Constitutional Court Act).

If statutory provisions are challenged by the Supreme Court, a

% By such means, the constitutional review procedure has been acquirin

a nature of a "real" subsidiary protection by the constitutional judiciary?
36 WWW.US-TS.S1
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court which should apply such statutory provisions in individual pro-
ceedings may stay proceedings until the final decision of the
Constitutional Court without having to initiate proceedings for the
review of the constitutionality of such law or part thereof by a sepa-
rate request. In order to enable quick access to data regarding
which statutory provisions are challenged by the request of the
Supreme Court, a list of such cases will be published on the
Constitutional Court Web site. On the Constitutional Court Web site,
court judges may enable an automatic alert regarding changes to
the aforementioned list (Art. 23, Constitutional Court Act).
Henceforth, the Act determines the obligatory components
of a request, petition (Art. 24.b, Constitutional Court Act), and
constitutional complaint (Art. 53, Constitutional Court Act). These
are published on the Constitutional Court Web site37 and are
included in the forms for lodging a petition or constitutional com-
plaint. This amendment may be of particular interest for attor-
neys, as the Constitutional Court may punish an attorney by a fine
if an application does not contain the essential components
determined by law (Art. 34. a, Constitutional Court Act).

7. Some Comments

As already mentioned, the last change of the Constitutional
Court Actin 2007 rigorously limited the access of individuals to the
Constitutional Court38. The adopted changes introduced more
strict criteria as though such additional limitations are a stringent
necessity especially from the point of view of the right to a trial
without undue delay (e.g. Art. 23(1), Constitution). Accordingly,
the previous broad individual access to the Constitutional Court
was deemed as a not very necessary; in any case, the human
rights and fundamental freedoms protection has been provided by
several (ordinar) court(s) during the earlier stages of procedure.

Therefore, as the speakers in favour of the Constitutional Court Act

37 WWW.US-TS.S1

3Almost at the same time such measures were introduced in Spain; see
GONZALEZ BEILFUSS, Markus. The access to the Spanish constitu-
tional court: the administration of a limited good. Strasbourg: European
commission for democracy through law (Venice Commission), Riga,
Latvia, 2009. CDL-JU(2009)038.
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changes of 2007 affirm, the limited access would be not to much
disadvantageous. However, there are some other Slovenian theo-
rists who affirm that the absence of observation of all welcome
effects of the ("full") access to the Constitutional Court on the
other hand obviously illustrates the interpretation that the state
bodies alone are of the greatest significance. Additionally, the ser-
viceability of the state bodies (which are actually paid to be in ser-
vice of people) has been repeatedly ignored. Furthermore, it is
namely lost in obscurity, that the state bodes are "only tools"”. The
state governed by the rule of law shall trengthen also the harmony
and greater exactness of legal rules which shall be in service of
people, united in the society. Therefore such proposals and warn-
ings3? must not be overlooked that we shall move the focus of
scare of the legal theory to the individual. Just a broad individual
access to the constitutional review contributes to the protection of
human rights and fundamental freedoms, accelerates the democ-
ratisation of any legal order and promotes the state governed by
the rule of law at the same time. Furthermore, it is a matter of a
democratic supervision over the commanding state bodies and
the exclusion of contradictions from the legal order and by this
means its gradual improvement (bringing in the accordance with
the constitution) as well.

Accordingly, a broader individual access to the Constitutional
Court stimulates the democratisation of the legal order which cit-
izens have an opportunity to initiate a direct and immediate con-
trol over the legislative, executive and judicial state power. In
some cases such controle would certainly contradict the major
will, however just such kind of tension is surely a basic element of
the constitutional democracy. Furthermore, anyone's right to ini-
tiate the supervision is undoubtedly one of the basic elements of
authority. Therefore, it would be necessary to focus on the esti-
mation how the limitation of the individual access to the
Constitutional Court could reduce the democratic character of
the legal order. The principle of the rule of law shall be not pro-

39 Kristan, Andrej, Tri razseznosti pravne drzave, Slabitev pravne drzave

z omejevanjem dostopa do ustavnega sodisca, Revus (2009) 9, p.
65-89. See also Kristan, Andrej, Sodis¢u ¢ast in vpliv, Pomembnost
ustavnopravnega vpraéarga in legitimnost odlo¢anja v preizkusnih sen-
atih po ZUstS in ZUstS-A, revus(2010) 12, p. 7-12
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moted by the understanding of the individual access in a such way
that could be easily sacrificed (or replaced)40.

C) The Implementation of Strasbourg
Standards

The concept of "constitutional complaint” is usually connect-
ed with the national constitutional protection of fundamental
rights. However, certain international documents also envisage
specific legal remedy of protection of fundamental rights and
freedoms in the form of a complaint41.

The European Convention for the Protection of Human Rights
and Fundamental Freedoms of 4 November 1950 gives individu-
als the right to the so-called individual complaint42 . An individual
may lodge a complaint with the European Commission for Human
Rights because of the alleged violation of rights guaranteed by
the Convention. It is an explicit international legal remedy compa-
rable to the national constitutional complaint. It fulfills its function

4Kristan, Andrej, Tri razseznosti pravne drzave, Slabitev pravne drzave

z omef'evanjem dostopa do ustavnega sodisca, revus (2009) 9, p. 65-89.
See also Mavc¢i¢, Arne, The constitutional review. The Netherlands:
BookWorld Publications, cop. 2001. p. 74-75. Mav¢i¢, Arne. The
Slovenian constitutional review. Preddvor: [samozal.] A. Mav¢ic, cop.
2009. 125 str. [COBISS.SI-ID 368383]; www.concourts.net

41e.g. Article 2 of the Facultative Protocol of the General Assembly of the
UN to the International Pact on Citizenship and Political Rights of 19
December 1966 (Resolution No. 2000 A (XXI)) since that the Council
for human rights must accept and debate reports from individual per-
sons who claim that they are the victims of the violation of any r(ljght
defined in this Pact. The right to individual complaint is contained in
the following: Article 23 of the Declaration on Fundamental Rights
and Freedoms of the European Parliament of 12 April 1989; section
18(2) of the Document of the Moscow Meeting of CSCE of 3 October
1991; Article 25 of the American Convention on Human Rights of 22
November 1969; Article 28 of the Contract on the European
Community of 1 February 1992; Statute of 1979 of the Comision y la
Corte Interamericanas de los Derechos Humanos; Statute of 1980 of
the Inter-American Court on Human Rights; American Convention on
Human Rights of July 18, 1978 (Article 44); Articles 55 through 59 of
the African (Banjul) Charter on Human and People's Rights of June 27,
1981; indirectly by Para. 2 of Article 3 of the Arab Charter on Human
Rights of 22 May 2004

42Article 34 of the Convention.
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of the individual complaint where national law does not guarantee
any appropriate protection of rights.

Individual complaint is a subsidiary legal remedy (precondi-
tioned on the exhaustion of the national legal remedies), it is nota
popular complaint (actio popularis) and it does not have retroac-
tive or cassatory effect. It differs from the constitutional complaint
in the way that, contrary to the latter, it leads merely to a finding
(declaratory relief).

The position of the European Convention for the Protection of
Human Rights and Fundamental Freedoms in national law speci-
fies whether an individual may refer to the Convention or even
base a national constitutional complaint thereon. It further nar-
rows the maneuvering space of the Constitutional Court itself in
the interpretation of the provisions of the Convention. It has actu-
ally become a connection of the national Constitutional Court to
the European bodies in cases in which a judicial decision as a final
national outcome of decision-making becomes the subject of an
individual complaint to a European forum43.

The institution of constitutional complaint and European
complaint and the function of European bodies (above all the
European Court of Human Rights) raises the question of national

©The European Convention for the Protection of Human Rights and

Fundamental Freedoms:

- is of constitutional impact in Austria;

- is the basis for an internal national constitutional complaint in
1Switlzerland where it has a status comparable with the constitutional
evel;

In both cases it is permissible to found the national constitutional com-
plaint on the provisions in the Convention.

- 1t is higher than ordinary law (Belgium, France, Luxembourg, Malta,
The Netherlands, Portugal, Spain, gyprus);

- it is ranked as Common Law: Germany, Denmark, which introduced
the national use of the Convention by special Statute on 1 July 1992,
Finland, Italy, Liectenstein, San Marino, Turkey;

- it does not have a direct internal state effect: Great Britain, Ireland,

Sweden, Norway, Iceland.
Some countries of Anglophone Africa are an exception regarding the
latter group of systems (Kenya, Tanzania, Uganda, Nigeria) which
expressly adopted the system of protection of rights from the European
Convention fgr the Protection of Human Rights and Fundamental
Freedoms (e.g. Nigeria in the Constitution of 1960) influenced by the
extension clause to the European Convention in terms of Article 63,
which Great Britain signed on 23 October 1953, whereby only the
Convention itself and Protocol 1 apply in these regions.
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and supra-national (final) instance. The national (final) instance:
the Constitutional Court as the highest body of judicial authority in
a particular state for the protection of constitutionality and legality
and human rights and fundamental freedoms 38 would be limited
to investigation of constitutional-legal questions only. Review of
the correct finding of the actual circumstances and the use of sim-
ple rules of evidence is a matter for the regular Courts. The sub-
sidiary nature of a constitutional complaint also lies in the division
of responsibility between the Constitutional and the regular
Courts. The gradation of instance could be established as ascend-
ing from the national Supreme Court through the national
Constitutional Court to the European Commission or European
Court. In fact, instance is not the essence of this gradation
although it is essential in the role of supplementing, which means
that the national constitutional complaint supplements national
judicial protection while supra-national European complaint sup-
plements national constitutional complaint.

The Statute of the Council of Europe came into force for
Slovenia on 14 May 1993. The Convention was ratified on 31 May
1994. The Ratification of the Convention Act (in respect of ratifica-
tion also of Article 25, Article 46, Protocol No. 1, and Protocols Nos.
4,6,7,9,and 11) was published on 13 June 1994 (Official Gazette
RS, No 33/94) and came into force on the fifteenth day following
publication. On 28 June 1994 Slovenia formally ratified the
Convention in Strasbourg by depositing the appropriate instru-
ments with the Secretary General of the Council of Europe. When
ratifying the Convention Slovenia made no reservations because
new legislation had been prepared following international stan-
dards and the Convention. It is also interesting to note that Slovenia
was the first member state to ratify Protocol No. 11. Slovenia rec-
ognized the competence of the European Commission and the
jurisdiction of European Court of Human Rights under former
Articles 25 and 46 of the Convention for an indeterminate period. In
addition, the Slovenian declarations included a restriction ratione
temporis, to the effect that the competence of the Commission and
the jurisdiction of Court are recognized only for facts arising after
the entry into force of the Convention and its Protocols with respect
to Slovenia on 28 June 1994.

However, some decisions of the Slovenian Constitutional
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Court referred to the Convention even before it became formally
binding for Slovenia. In this connection, the Court observed that
Slovenia had not yet signed and ratified the Convention, but con-
sidering its desire to join the Council of Europe it would necessar-
ily have to do so, for which reason it was appropriate that
Slovenian legislation be adjusted to meet the criteria of the
Convention as soon as possible.

There is no doubt that Slovenia has been inspired by the same
ideals and traditions of freedom and rule of law principles as the
framers of the Convention. While Slovenia is today reintroducing
and developing the legal culture of human rights after almost half a
century of arrears, it cannot be said that it has no tradition con-
cerning the protection of human rights and fundamental freedoms.

The Slovenian Constitutional Court and the whole system of
ordinary courts must ensure the conformity of domestic legal pro-
visions with the provisions of the Convention. In addition, the pro-
visions of the Convention complement national constitutional pro-
visions. Beyond that, the case-law of the European Court of
Human Rights is also directly applicable in the decision making
process of the Constitutional and other courts in Slovenia. Thus
the jurisdiction of the European Court of Human Rights and
Slovenian national courts overlap in several ways.

Additionally, consideration of Strasbourg case-law is explicit-
ly determined by the Slovenian national law: The decisions of the
European Court of Human Rights are to be directly executed by
the competent courts of the Republic of Slovenia (Article 113 of
the Constitutional Court Act).

It was characteristic of Slovenian practice prior to 1991 con-
cerning human rights protection (especially before the
Constitutional Court) that, in comparison with Europe, it largely
avoided the use of legal principles, even those explicitly included
in the text of the Constitution. In common with foreign practice,
however, the principle of equality greatly predominated among
otherwise rarely used principles. Decisions consistently remained
within the framework of legalistic (formalistic) argument and no
other value references were ever allowed: the Constitutional
Court respected the principle of self-restraint and stuck to the
presumption of the constitutionality of statutes. There were no
references to the foreign law and case-law.
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The new Constitution of the Republic of Slovenia of 1991,
along with the catalogue of classical fundamental rights in combi-
nation with the newly defined powers of the Constitutional Court,
paved the way for the intensification of its role in this domain. It is
considered that the Constitutional Court now has sufficient space
for such activity. The Slovenian Constitution contains adequate
definitions of rights having the nature of legal principles and thus
being sufficiently open to interpretation that they require signifi-
cant further construction and implementation, also taking into
account the provisions of the Convention and the practice of the
European Court of Human Rights.

Slovenia has reached the standard of contemporary
European legal culture in which it has become normal that
domestic courts are influenced by the case-law of the European
Court of Human Rights, thus raising the level of human rights pro-
tection. However, a legal rule and its implementation in everyday
practice are two different things. Real, half-real, and often only
apparent general interests of society may be extraordinarily
strong, especially if they incite national socialist, ideological, or
political emotions. At such a time people may forget principles
which they had followed until recently, but they still demand and
efficient functioning of ordinary courts. Judicial and political inde-
pendence are almost the sole guarantees against the transforma-
tion of law into a tool of some or other ideological and political
movement based on impatience.

Despite the internal contradictory properties of the individual
access (especially in form of the constitutional complaint), the
possibility shall remain open of access by the individual to justice
or to judicial protection of his/her constitutional rights on the
national level, in the role of subsidiary legal remedy as an “inter-
face” between the national and the international (European) level
of the human rights protection. In the Case of Lukenda v.
Slovenia, 23032/02, of 06/10/200544 the European Court for
human rights reiterated, firstly, that by virtue of Article 1 (which
provides: “The High Contracting Parties shall secure to everyone
within their jurisdiction the rights and freedoms defined in Section

| of [the] Convention”) the primary responsibility for implementing

4http://cmiskp.echr.coe.int/tkp197/portal.asp?sessionld=67644828 &ski
n=hudoc-en&action=request
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and enforcing the guaranteed rights and freedoms is laid on the
national authorities. The machinery of complaint to the European
Court for human rights is thus subsidiary to national systems
safeguarding human rights. This subsidiary character is reflected
in Article 13 and para. 2 of Article 35 of the Convention45”.
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A. MaB4yny

lNMpogeccop, aokTop npasa LLkonbl yripaBaeHus
m eBpornevickux nccaenosaHui bpao, CnoseHus

UuanBupyanbHas XXanooda kak
BHYTpUrocyaapcTBeHHOe CpeacTBo,
KOTOpPOeE AO0JIKHO ObiTb UCHEPNAHO NN
adPekTnBHO B pamkax ECIMY.
CpaBHUTEJIbHbIA N CIOBEHCKUM acneKTbl

Pesiome

MHOmBuayasnbHbI OOCTYN K KOHCTUTYLMOHHOMY MpPaBOCy-
OMI0 B HEKOTOPbLIX CUCTEMax CTajl HAaCTOJIbKO PacCrpOCTPaHEH-
HbIM, 4TO (PYHKUMOHANIbHbIE BO3MOXHOCTU KOHCTUTYLIMOHHOIO
cyna MoryT ObITb MOCTaBEHbI NoA yrpody. C pocToOM YMcna KOH-
CTUTYUMOHHbIX Xanob 3¢P@EeKTUBHOCTb MOXET CHU3UTLCS.
CnepoBaTenbHO, HaUMOHaMbHbIA 3aKOHOOATENbHbIA OpraH OOoJ-
XEH MbITaTbCsl HaUTU CNocob YCTPAHEHUS KOHCTUTYLMOHHbLIM
CyOOM MEHee BaXHbIX Unn 6e3HafexHblx gen. Tem He mMeHee,
04N A0SKHBI UMETb MHOIMO BO3MOXHOCTEN 3aliuThl CBOUX KOH-
CTUTYLMOHHbIX NpaB NOCPeaCTBOM VHAMBUAYASIbHON (KOHCTUTY-
LMOHHOI) >anobbl, KOTOPYIO MOXHO pacCMaTpuBaTh B Ka4eCcTBe
3addekTMBHOro “nHTepdenca” mexay HaumoHasnb-
HOW CUCTEMOW 3almMTbl NpaB 4YenoBeka 1 3almTon
npaB yenoBeka ECIMNY. Kpome Toro, 6onee wnmpokuii
MHOVBMAYaNbHbIA OOCTYN K KOHCTUTYLIMOHHOMY npa-
BOCYOMIO CTUMYIMPYET AeMOKpaTMU3aLmio npasono-
psaka, B KOTOPOM oA MMEKOT BO3MOXHOCTb UHU-
LMMpoBaTb NPSMON U HENOCPELCTBEHHbIN KOHTPOJ1b
3a 3aKOHOAATENbHOW, NCNONHUTENBHOM 1 cyaebHon
BNacTaMu.
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A. XXaunnraHoBa

Ynen KoHcTutyumoHHoro CoBeta
Pecnybnvkun KazaxctaH

MonHomouuna KoHctutyumoHHoro Coeeta
Pecny6nukmn KasaxctaH n KOHCTUTYLIMOHHO
AOoNnycTUMbIE npeaenbl UX pacLUNpPEeHUs

YBaxkaemble gambl 1 rocnoga!

Mo3BonbTe NobnarogapuUTb 3a NpUrialleHue OpraHm3aTto-
pPOB HacTodawen KoHdepeHunn OoOT umMeHun [llpepcepnartens
KoHcTtutyumoHHoro Coseta Pecnybnuku KasaxctaH n ot cebs
nnyHo. KoHcTuTyumoHHbii CoBeT KasaxcTaHa O4YeHb LUEHUT
coTpyaHmn4ecTBo ¢ KoHCTUTYUuoHHbIM Cyaom JlaTBum, a Takxke
TecHylo paboTy ¢ BeHeuyaHCKO KOMUCCUEN BO UMS ANHAMMUY-
HOro pPas3BUTUS N YCUNEHUS KOHCTUTYLIMOHHOrO KOHTPONS B
Hallen cTpaHe.

KazaxctaH siBnseTcs €aUHCTBEHHbIM MOCTCOBETCKUM FOCY-
[0apCTBOM, e KOHCTUTYLMOHHbIA KOHTPOJIb OCYLLECTBASIETCH
crneumanbHO CO34aHHbIM HE3aBUCMMbIM FOCYOAPCTBEHHbLIM Op-
raHoOM, He BXOASLLMM B TPAANLIMOHHYIO CUCTEMY CyaeOHOM Brlac-
M pecnybnvkn, 4To 6610 3akpenneHo KoHcTutyumen Pecny6-
nnkn KazaxctaH ot 30 aerycta 1995 ropa’.

KoHcTtutyumoHHbin CoeeT Pecnybnukn KasaxctaH oencrey-
eT ¢ ¢pespansa 1996 roga, aBNseTCa rocyaapCTBEHHbIM OPraHoM,
€ONHCTBEHHAa 3ajada KoToporo — obecnevyeHne BepxOBEHCTBA
KoHcTuTyummn Ha Bcel Tepputopumn Pecnybnmku.

MpeomeTHble nonHomMoumsa KoHcTuTyuuoHHoro CoeTa
Pecnybnukn KaszaxctaH onpepenstoTcd OCHOBHbIM 3aKOHOM

cTpaHbl 1 KOHCTUTYUMOHHBIM 3akOHOM «O KOHCTUTYLMOHHOM

1 KoHcTtutyums Pecnybnuku Kasaxctan ot 30 asrycta 1995 roga, ¢
M3MEHeHMaSMIN 1 gononHeHuaMmn ot 25 aHBaps 2012 ropa, AcTana,
2012.
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CoBete Pecnybnukm KazaxctaH»2. B cOOTBETCTBUM CO CTaTbeN
72 KoHcTutyummn KasaxctaHa v ctatbert 17 KOHCTUTYUMOHHOIO
3akoHa «O KoHctutyumoHHom CoeTe Pecnybnukm KazaxcTtaH»
KOHCTUTYUMOHHbIN COBET:

- PELLAET B Clly4ae cropa BOMNpocC O NPaBUIbHOCTY NPOBeae-
HMS BbIOOPOB [Npe3naeHTa pecnybnnkn; BbIDOPOB AenyTa-
ToB [NapnameHnTa; pecnybamkaHckoro pedpepeHayma;

- paccMaTpuBaeT Ha cooTBeTCcTBME KOHCTUTYUUM A0 NoAnu-
canua lMpe3nageHToM npuHaTble NMapnamMmeHTOM 3aKOHbI;
npuHaTtblie MNMapnamenHtom m ero lNManatamn (Maxwnnnca wn
CeHaTa) NOCTaQHOBNEHUS; MeEXOYHApPOAHble [0roBOpPbI
Pecnybnukn oo ux patndukaumm;

- gaet oduumanbHoe TosikoBaHne HopMm KoHcTuTyumnu;

- 00 npuHaTua lNMapnaMmeHToM COOTBETCTBEHHO PELLUEHUS O
[OOCPOYHOM OCBODOOXAEHUM OT [O/MKHOCTU [lpe3ugeHTa
Pecnybnukun, okoH4YaTeNnbHOro pelueHmnsa o6 oTpeleHnn ot
nomkHocTu MpesunpeHTta Pecnybnukn gaet 3akoyeHune o
CcoBM0AEHNN YCTAHOBEHHbLIX KOHCTUTYLIMOHHbIX MPOLEAYP.

KOHCTUTYLUMOHHOE NMPON3BOACTBO MO NMPUBEAEHHLIM BOMPO-
caM MOXeT ObiTb BO30OYyXAEHO TOJIbKO NO obpalleHnsam
Mpe3upeHta Pecnybnukn KazaxctaH, lNpencepnatenen lManat
MapnameHTa, He MeHee OJHOW NATOM YacTu OT obulero 4yucna
nenyrtartoB MapnameHTa, Npembep-MUHUCTPA.

KoHcTuTyunoHHbin CoBeT paccmaTpuBaeT obpalleHus
CYy[OB B Clly4asiX, YCTAHOBJIEHHbIX cTaTtbenn 78 KoHcTuTyumum
Pecnybnuku KasaxcTaH.

PaccmaTtpuBas no nognucaHus NpesnaeHToOM MNpUHATbIE
MapnamMeHTOM 3aKOHbl U A0 paTtudukauum mMexayHapoaHble
noroBopbl Pecnybnukm Ha cooTBeTcTBME UX KOHCTUTYUMWU,
KoHCTUTYyuMoHHbIM COBET OCYLLECTBASET NMpenBapuUTESbHbIN
KOHTPOJb, & NOCNeayLWnii KOHTPOb — MPY NPOBEPKE KOHCTUTY-
LMOHHOCTU 3aKOHOB U MHbIX HOPMAaTMBHbIX MPaBOBbLIX aKTOB MO
obpaueHnsam cynoB Pecnybnmku.

Kpome Toro, no pesynbtatam 0600LLEHUS MPAKTUKUA KOHCTU-
TYUMOHHOro npouseoactea KOHCTUTYLUMOHHLIM COBET eXerogHo

HanpasnseT NapnaMeHTy CTpaHbl NnocinaHne O COCTOSHUM KOH-

2 KOHCTUTYLMOHHBI 3akoH Pecnybnunkm KasaxctaH ot 29 aekabps 1995
roga Ne2737 «O KoHcTuTtyumoHHoMm CoBeTe Pecnybnukn KazaxctaH»
C U3MEHEeHUaMU 1 gonosiHeHnamm ot 17 nions 2008 ropa.
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CTUTYLIMOHHOM 3aKOHHOCTM B Pecnybnuke (nmoanyHKT 6) ctatbu
53 KoHcTuTyuum).

BmecTe ¢ Tem, Ha Haw B3rnaa, y KoHctutyumoHHoro CoeeTa
nmeeTcs 60MbLIOK NOTEHUManN ang gajibHenWero 3akoHoaaTeNb-
HOrO pacLUMPEHNS NPeaenoB OCYLLECTBNEHNSA KOHCTUTYLIMOHHO-
ro KOHTPONS, KOTOPbIE CRenyT HENOCPeACTBEHHO U3 CaMol
KoHcTutyumn Pecnybnuku.

Tak, B ctatbe 78 Hawen KOHCTUTYyUUM YCTAHOBJIEHO, YTO
CcyOpbl He BNpaBe MPUMEHSATb 3aKOHbI U MHbIE HOPMAaTUBHbIE Npa-
BOBbIE aKTbl, YLLEMASIOWME 3akpenneHHble KOHCTUTyumern npasa
1 cBobOabl YenoBeka U rpaxgaHuHa. Ecnv cyn yecmMoTpuT, 4To
3aKOH MM MHOW HOPMAaTMBHBIN NPaBOBOW aKT, NOAJIEXALLNIA MPU-
MEHEHUIO, ylleMNseT 3akpenfneHHble KoHCTuTyumen npasa u
cBOOOAObI YenoBeka N rpaxzaaHunHa, OH 006s3aH MPUOCTAHOBUTb
NPOn3BOACTBO NO Aeny U 06paTUThca B KOHCTUTYLMOHHBLIN CoBET
C NpencTaBAeHNEM O MPU3HaHUM 3TOr0 akTa HEKOHCTUTYLMOH-
HbIM.

B cooTBeTCTBMM C AAHHOW KOHCTUTYLMOHHOM HOPMOW B
KoHcTuTyumoHHbiin CoBeT obpawlatotcs cyapl Pecnybnukm Bcex
VHCTaHLUMIA: paiOHHbIE U NPUPABHEHHbIE K HAM CYAbl, 00N1aCTHbIE
1 NPUPaBHEHHbIE K HUM CYAbl, pacCMaTpuBatloLLIMe Aena 1 Cnopbl,
Kak B Ka4ecTBe cyna anennsaumMoHHOW U KacCauuMOHHOW UHCTaH-
umin, a Takke BepxoBHbi Cyn B kayecTBe cyda HaA30pHOM
MHcTaHumu. B otnnume ot KoHcTutyumoHHoro Coseta PpaHumn,
KOTOPbIA MOXET ObiTb 3amnpoLlleH Mo 3TOMY BOMPOCY JULb
FocypapCTBEHHBIM COBETOM UM KacCaunmoHHbIM Cya0M B COOT-
BeTCTBUM cO cTatbeirr 61-1 KoHcTuTyummn @OpaHuy3ckori
Pecnybnukn, ecnn obpatnMcs K NpakTuke eBpPonencknx cTpans.

Takum obpasom, NocyagapcTBeHHbIN coBET U KacCaunOHHbIN
cyn, Bo @paHuum ABNSIOTCS HEKMMU GUbTPaMM, B KOTOPbIE Nep-
BOHA4Yas/lbHO MOCTYMalOT KOHCTUTYLMOHHbIE Xanobbl M3 CynoB.
OTn GUNbTPbLI 03HAYAIOT, YTO HENMb3S HEMOCPEACTBEHHO aapPeco-
BaTb B KOHCTUTYLMOHHbLIN COBET, a Takke TO, YTO 3TK [Ba opraHa
He 00513aHbl B KaXX40M Clly4ae HanpaBnaTh Xxanoby B aT7oT CoBerT.
OHa pomkHa O6blTb UMK paccMoTpeHa. «CamMm KOHCTUTYUMOHHbIN
CoBeT ®paHumn B pewweHnn Ne2009-595 ot 3 pekabps 2009

3 KoHcTuTyumsa ®paHuyackoii Pecnybnuku ot 4 oktabpsa 1958 roga ¢

nameHeHnamm ot 23 uionsa 2008 roga.
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roga ykasas, 4TO yCTaHOBJIeHMe Takoro GunbTpa cneayeT ns cta-
Ter 12, 151 16 deknapaumm npaB 1 cBoOOA YenoBeka 1 rpaxaa-
HuHa 1789 roga, ycTtaHaBNMBaKOLWMX KOHCTUTYLMOHHOW LIENblO
«Hagnexallee OCyLleCcTBeHne cyaedHOoM BNnacTu»4,

YkazaHHaa dpaHuy3ckas npoueaypa pacCMOTPEHUSA KOH-
CTUTYLMOHHOW Xanobbl TaKXe OTAMYaeTCs OT KOHCTUTYLMOHHOIO
KOHTpona B NepmaHun. Tak, ecnu B N'epmaHnn cam cyaps, pac-
cMaTpuBaloLLMiA Oeno No CyLecTBY, UrPaeT OCHOBHYIO POSb B
HanpaBneHun gena B KoHCTUTYUuoHHbIM Cyn, To BO @paHuum ata
POJib NPUHAAJIEXMT CTOPOHAM B NPOLLECCE U BbICLLUMM CYAEOHbIM
opraHam, a MMeHHO [ocynapCcTBeHHOMY coBeTy 1 KaccaunoH-
HOMY cyay. «Hemeuknii cyobsa CyBEPEHHO N HE3ABUCUMO OT MHe-
HMA CTOPOH MOXET MPOU3BECTU WM HE MPOU3BECTU Takom
3anpoc, Toraa kak Bo @paHunuv cyabsi, paccMaTpuBatoLLni Aeno
Mo CYLLECTBY, HE MOXET B CUJTY CBOUX AOJIKHOCTHBIX MOSTHOMOYNI
NOCTYNUTb TaknuM xe obpasom. OH CBSI3aH MHULIMATUBOWM CTOPOH
B npouecce. [laHHOoe 0OCTOATENBCTBO SABASETCS TaAKXKe BaXKHOM
0COBEHHOCTbIO PPAHLY3CKOM CUCTEMbI KOHCTUTYLIMOHHOIO KOHT-
pons, HanNnpuUMep, B OTAnYMe OT Mpoueayp B KOHCTUTYLMOHHbIX
cypax AscTpuu nnun benbrun. B 9Tnx cTpaHax 3anpoc O KOHTPO-
ie MOXeT ObITb MOCTaBJEH NOOLIM INLIOM, YbM MHTEPECHI 3aTpa-
rMBalTCs NPU NPUMEHEHUN 3aKoHa. Bo ®paHumm XXe Takom KOHT-
POJIb MOXET BbITb OCYLLIECTBIIEH TOJILKO MO 3anpocamM CTOPOHbI B
npoL,ecce»s.

M Bo ®paHumm, n B N'epmaHnm 3anpoc A0sKeH ObiTb NMUCh-
MEHHbIM 1 MOTUBUPOBAHHbLIM, HO B fepMaHnm OH HanpaensieTcs B
KoHcTuTyumoHHbin Cyaf, Toraa kak Bo @paHumu - nnilb BbICLLIMM
cynebHbIM opraHam, NPUHUMAIOLLMM PELLEHNE O HanpaBieHUn
nena B KoHCTUTYuuoHHbI CoseT. MNMpuyem B F'epmaHunm npu pac-
cMoTpeHnn agena KoHcTUTyumoHHbii Cyn, He CcBA3aH MOTMBaMM
3anpoca, KOTopble ykasan Cyabs, pacCMaTpuBaloWmMin 4eno no
CYLLLECTBY.

4Macco XK. «Ctatbn 61 n 62 KoHcTutyumm dpaHuysckoin Pecnybnmku:

MPUOPUTETHLIN BOMPOC O KOHCTUTYLMOHHOCTU»// PedepaTnBHbIN
XypHan «focyaapcTBo 1 NpaBo». - MockBa, 2013, Ne2.

5 [peB K. «KOHTPO/b 3a KOHCTUTYLUMOHHOCTbLIO 3akOHa B ['epmaHuu:
HekoTopble cpaBHeHUs1 ¢ PpaHLy3ckol cuctemoit»// PedepaTnBHbIi
XypHan «focyaapcTBo 1 npaBo». - Mocksa, 2013, Ne2.

6 OcHoBHoOW 3akoH PenepatmBHoi Pecnybnukm Nepmanmm ot 23 mas
1949 ropa ¢ nameHeHunsamu ot 28 asrycta 2006 roaa.
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Takass KOHCTUTYUMOHHAs xanoba MOXeT OblTb HanparneHa
Ha aKTbl FOCY0apPCTBEHHOM BNaCTW, B YaCTHOCTM Ha 3aKOHbl U B
OONbLIMHCTBE Cly4aeB Ha cyaebHble peLlleHns, CTaBLUNE OKOH-
YyaTeNbHbIMU,

3aKOH MOXET ObITb ONPOTECTOBAH, EC/IN OH NMOCAraeT HeNnoc-
PEOCTBEHHO Ha OCHOBHbIE MpaBa WM Ha MNpPaBO 3asiBUTENS.
KoHCcTuUTyumMmoHHas xanoba Ha cyaebHoe peLleHue O0mKHa ObiTh
rnoaaHa B MeCsiuHbIli CPOK, a Ha 3aKOH — B Te4eHune roga. >Kanoba
[OJKHA COAEPXaTb YKa3aHWe Ha KOHKPETHbIE HapyLLIEHUS 3aTpa-
rMBAEMbIX JINYHbLIX U HEMOCPEACTBEHHbLIX NMpaB 3asBuTtens. Ecnu
KoHcTuTyumoHHbin Cyn FepmMaHum npuHMMaeT 0O6OCHOBAHHO
MOTUBUPOBAHHYIO Xanoby, To OH 06nagaeT NPaBoOM aHHYINPO-
BaTb 3akOH WM CyOebHOe pelleHne, U B MOCNedHEM Clyvae
HanpaBWTb Oe/10 Ha HOBOe cyaebHoe pacCMOTPEHME B cyaebHbIl
opraH 0Obl4HOW IOCTULMN.

Y Hac e cornacHo nyHkTy 3 ctatbh 22 KOHCTUTYLIMOHHOIO
3akoHa «O KoHctutyumoHHom CoBete Pecnybnukm KazaxcTtaH»
obpatieHme noboro cyna B KOHCTUTYLMOHHBIM COBET NOANUCHI-
BaeTCs npeacepaTtenemM COOTBETCTBYylOLLEro cyaa. B cnydasx,
Kkorga obpalleHe cyda noanvcbiBaeTcs He Npeacenarenem, a
cyOben, B NPOM3BOACTBE KOTOPOro HaxoauTcsa cynebHoe neno,
BblLLEYKAa3aHHOE MOJIOXKEHNE 3aKOHA ABNSIETCA OCHOBAHWEM OJ15
oTKasa B NPUHATUM K Npon3BoacTBy KoHCTUTYyuMoHHOro CoseTta
Takoro obpatleHus.

B aToin cBA3n KOHCTUTYLMOHHBI COBET B psiie CBOUX exe-
rogHbIX MOCNAHWIA yKa3an, YTO MOJSIOKEHNE NMyHkTa 3 cTaTbu 22
KoHCcTuTyumoHHoro 3akoHa «0O KoHcTutyumoHHoMm CoBeTe
Pecnybnukn KasaxctaH» NpensaTCTBYET CyAbsM HEMOCPEOCTBEH-
HO obpawaTbCs C NpeAcTaBieHMEM O MPU3HAHUK 3aKoHa Wun
MHOIMO0 HOPMAaTUBHOIO MPaBOBOro akTta HEKOHCTUTYLIMOHHbIMMK,
Monaraem, 4TO UCKIIOYEHNE N3 KOHCTUTYLMOHHOIO 3aKOHa AaH-
HOro MOMOXEHUS CHUMET 3TU BOMPOCHI U TEM CaMbIM Yy cyneri
NOSIBUTCA BO3MOXHOCTb CaMOCTOSAATENIbHO obpauwiaTtbCcs B
KoHCTUTYUMOHHbIN CoBET.

Takke xoTenocb Obl akKLEHTUPOBAaTb BHUMAHME Ha MOJIoXe-

HMe nyHkta 1 ctatbm 83 KoHcTuTyuum Pecnybnukm KasaxcTtaH,

7 Mocnanua KoHcTtutyumoHHoro CoseTta Pecnybnuvkmn KasaxctaH ot 24
mapTa 2001 roga n ot 23 nioHs 2008 roga Ne09-6/1 «O cocTosAHMN
KOHCTUTYLIMOHHOW 3aKOHHOCTM B Pecnybnuke KazaxcTtaH».
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roe npegycMoTPEHO, YTO NMPoKypaTypa OnpoTECTOBLIBAET 3aK0-
Hbl U Apyrne NpaBoBble akTbl, NpoTHBOpeyawme KoHcTuTyumm.
BmecTe ¢ TeM U3NI0XKEHHOE KOHCTUTYLIMOHHOE NOMOXEHNE A0 CUX
NMop He HaLLMIO CBOEro 3aKOHOAATENbHOro pa3BuTma. Ha npaktu-
K€ MnpokypaTtypa He MOXEeT BOCMOSb30BaTbCA 3TUM MPAaBOM,
NMOCKOJIbKY 3aKOHO4ATENIbCTBO HE NpeaycMaTpuBaeT npaBoBOro
MexaHu3Ma peanmaaumm JaHHOro NoJIHOMOYUS.

Xo4y OTMETUTb, YTO O3BYYEHHbIE MPEASIOKEHUS MO YTOYHE-
HUIO N PACLUMPEHUIO MOJSIHOMOYMI CyAoB OOLEN HOpUCONKLUNN
no3eonat KoHcTutyumoHHoMy CoBeTy 6onee apdpeKkTUBHO OCy-
LECTBASATb 3aLMTY KOHCTUTYLMOHHBIX NPaB 1 cBOOOA, YenoBeka 1
rpaxgaHunHa, obecneynBaTb BEPXOBEHCTBO U NPSIMOE OeliCTBUE
KoHcTuTyummn Ha Bcel Tepputopum Pecnybnukm KasaxcTaH.

KoHe4yHO, nocnywas BbICTYMIEHNS CBOUX KOMIEr n3 Apyrux
CTpaH No BOMNPOCaM rpaHuL, U pacluMpeHnst KOMNeTeHumMn opra-
HOB KOHCTUTYLIMOHHOIO KOHTPONS cnenyet 0cobo NoayepkHyTb,
4YTO KaXJ0e rocyaapcTBO BbIGpano CBOM NyTb NPaBOBOrO U KOH-
CTUTYLMOHHOIO PasBUTUS B 3aBUCUMOCTU OT YCTOSIBLUMXCS Tpa-
OVUWIA, MUPOBO33PEHUS M OT YPOBHS MPaBOCO3HAHUS CBOUX
rpaxaaH, oT X MeHTanuTeTa u T.4., B 3TOM Halle pasnmyme, HO
00beaMHSAET BCEX HAC OOHO — 3TO CTPEMJIEHME K Hauyyllen
3awmMTe npae 1 cBOOOA HALLMX FrpaXxaaH, K YTBEPXKAEHUIO MpaBo-
BOrro rocygapcTBa.

Cnacunbo 3a BHMMaHMe.

A. Gzailganova

Member of the Constitutional Council
of the Republic of Kazakhstan

Authorities of the Constitutional Court of the
Republic of Kazakhstan and constitutionally
admissible limits of their extension

Summary
The article discusses the role functions and examination of
the applications of the Constitutional Court of the Republic of
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Kazakhstan. According to Article 22, Part 3 of the Constitutional
Law on Constitutional Council of the Republic of Kazakhstan
applications of the courts to the Constitutional Court are signed
by the chair of the relevant court. In case when the application is
signed by a judge, the above - mentioned Article authorizes to
decline the examination of the case. The Constitutional Council in
a number of messages mentioned that provision of Article 22,
Part 3 of the Constitutional Law on Constitutional Council of the
Republic of Kazakhstan hinders the judges to apply directly to the
Constitutional Court. Provisions Article 83, Point 1 of the
Constitution of the Republic of Kazakhstan prescribes that the
prosecutor's office is authorized to challenge the laws and other
legal acts which are contradicting the Constitution. Although this
constitutional provision has not been legislatively elaborated. In
practice, the prosecutor's office is not authorized to enjoy this
right, as the legislation does not provide legal mechanism for the
implementation of this power.

M3 maTepuranoB PxXCKOM MexXayHapoaHOM KOHbepeHLUn

T. Birmontiené

Justice of the Constitutional Court of the
Republic of Lithuania

The Constitutional Concept of Impeachment:
the Role of the Constitutional Court

l. Introduction

The constitutional institute of impeachment—as an instru-
ment of constitutional liability—is important in deciding of the
constitutional liability issues of highest state officials. The consti-
tutional beginnings of this institute (provided we don’t mention
some ancient democratic institutes, as, for instance, ostracising)
are the provisions of the US Constitution of 1787, according to
which, the President, Vice President and all civil officers of the
United States, shall be removed from office on impeachment for,
and conviction of, treason, bribery, or other high crimes and mis-
demeanours. The House of Representatives, when voting for arti-
cles of accusation, presses charges, whereas all impeachments
are tried by the Senate. The role of the judiciary is minimal in
impeachment. However, during the impeachment trial of the US
President, the Chief Justice presides over the sitting of the
Senate. Thus, historically, the impeachment institute came into
being as a political instrument—a political institution, the parlia-
ment, considers the issues of constitutional liability of highest
state officials.

The constitutions of democratic states treat impeachment as
a special procedure, where the issue of the constitutional liability
of the official is being decided. The impeachment institute has
undergone changes and, at present, when the impeachment pro-
ceedings are being consolidated in constitutions, the role of
courts, including constitutional ones, is increasing. In some
states, as for instance, in France, even in the presence of an insti-
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tution of constitutional review, in the impeachment proceedings,
along with the parliament, the High Court,? or the Court of Justice
of the Repubilic,2 formed specifically for deciding this issue, take
part. Still, in most countries, whose constitutions consolidate
powers of the Constitutional Court, in the impeachment proce-
dure, along with the parliament, the institution of constitutional
review takes part as well (e.g., Lithuania, Germany, Austria, ltaly,
the Czech Republic, South Korea, etc.) The role of constitutional
courts in the impeachment proceedings is different whereas in
some states it is the Constitutional Court that pronounces the final
word (Germany, Austria, South Korea), though in Lithuania (and
also in ltaly) — after a corresponding conclusion of the
Constitutional Court the final decision is taken by the parliament.
In some countries not constitutional court but another higher
court, as in the case of Romania, the High Court of Cassation and
Justice, take part in the procedure of impeachment and the deci-
sion of this court is final. In Romania the constitutional court par-
ticipates in a special procedure of the suspension of the President
of Romania from office and serves as an advisory body, whereas
the final question of the suspension of the President of Romania
is decided by referendum.

Thus, in the constitutions of most states certain elements of
the impeachment institute are established, however, the chosen
impeachment models are different. The specific character of
these models is determined by the role of courts in impeachment,

and, in particular, by the role of constitutional courts.

1 Article 68 of the Constitution of the French Republic inter alia provides
that the President of the Republic shall not be removed from office
during the term thereof on any grounds other than a breach of his
duties patently incompatible with his continuing in office. Such
removal from office shall be proclaimed by Parliament sitting as the
High Court.

Article 68-1 of the Constitution of the French Republic provides that
members of the Government shall be criminally liable for acts per-
formed in the holding of their office and classified as serious crimes or
other major offences at the time they were committed; they shall be
tried by the Court of Justice of the Republic. In Article 68-2 it is inter
alia held the Court of Justice of the Republic shall consist of fifteen
members: twelve Members of Parliament, elected in equal number
from among their ranks by the National Assembly and the Senate after
each general or partial renewal by election of these Houses, and three
judges of the Cour de cassation, one of whom shall preside over the
Court of Justice of the Repubilic.

N
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The purpose of this report is to disclose the essence of
impeachment as a constitutional institute, as consolidated in the
Republic of Lithuania’s Constitution of 1992, and the role
assigned to the Constitutional Court of the Republic of Lithuania3
(hereinafter—also the Constitutional Court) in the impeachment
proceedings, as well as the changes in that role.

2. The concept of impeachment as a constitutional
institute

The Constitutional Court began formulating the elements of
the institute of impeachment as far back as in its ruling of 11 May
1999, in which this constitutional institute was construed as inde-
pendent and related to the provisions of Item 5 of Article 63,
Paragraph 2 of Article 86, ltem 5 of Article 88, Paragraph 1 of
Article 89, Article 105, Item 5 of Article 108 and Article 116 of the
Constitution, which are to be assessed as constituting the consti-
tutional basis for the institute of impeachment. The provisions of
the Constitution consolidating the institute of impeachment may
not be dissociated from the striving for an open, just and harmo-
nious civil society and a state under the rule of law, which is
enshrined in the Preamble to the Constitution, also from the pro-
vision of Article 1 of the Constitution that the State of Lithuania is
a democratic republic, from the provision of Article 4 of the
Constitution that the Nation executes its supreme sovereign

3 Speaking of the impeachment proceedings that have taken place in

Lithuania, one should note that, on 15 June 1999, the Seimas did not
approve the revocation of the mandate of the Member of the Seimas
Audrius ButkeviCius and it continued to be a Member of the Seimas,
even though he had been convicted for the commission of a crime
(attempted serious fraud). On 31 March 2004, the Constitutional
Court adopted the corresponding conclusion stating that the actions
of President Rolandas Paksas of the Republic of Lithuania had been in
conflict with the Constitution and that he had grossly violated the
Constitution, whilst, on 6 April 2004, the Seimas removed Rolandas
Paksas from office. On 27 October 2010, the Constitutional Court
adopted the conclusion stating that the Members of the Seimas A.
Sacharukas and L. Karalius had grossly violated the Constitution and
had breached the oath, however, the Seimas revoked only the man-
date of the Member of the Seimas L. Karalius, whilst A.Sacharukas
continued as a Member of the Seimas.
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power either directly or through its democratically elected repre-
sentatives, as well as from the provisions of Article 5 of the
Constitution that the scope of power is limited by the Constitution
and state institutions serve the people. The constitutional princi-
ple of a state under the rule of law requires that all state institu-
tions and officials act only on the basis of the Constitution and law
and in compliance with the Constitution and law.

Various aspects of the constitutional concept of impeach-
ment have been disclosed in the jurisprudence of the
Constitutional Court, inter alia the Constitutional Court’s ruling of
11 May 1999, the conclusions of 31 March 2004 and of 27
October 2010, the rulings of 15 April 2004, 25 May 2004 and 5
September 2012.

The Constitutional Court has construed the legal concept of
impeachment while first of all interpreting the provisions of Article
74 of the Constitution.

Article 74 of the Constitution prescribes: “The President of
the Republic, the President and justices of the Constitutional
Court, the President and justices of the Supreme Court, the
President and judges of the Court of Appeal, as well as the
Members of the Seimas, who have grossly violated the
Constitution or breached their oath, or if it transpires that a crime
has been committed, may, by a 3/5 majority vote of all the
Members of the Seimas, be removed from office, or the mandate
of a Member of the Seimas may be revoked. This shall be per-
formed according to the procedure for impeachment proceed-
ings, which shall be established by the Statute of the Seimas.”

Thus, Article 74 of the Constitution consolidates the following
elements of impeachment: 1) impeachment as a parliamentary
procedure is applied only to the President of the Republic, the
President and justices of the Constitutional Court, the President
and justices of the Supreme Court, the President and judges of
the Court of Appeal, and Members of the Seimas; 2) impeach-
ment proceedings may be instituted only for a gross violation of
the Constitution or a breach of the oath, or if it transpires that a
crime has been committed; 3) the objective of impeachment pro-
ceedings is to decide the question of the constitutional liability of
the aforesaid persons; 4) impeachment is conducted by the
Seimas; 5) to remove a person from office or to revoke his man-

M3 maTepuranoB PxXCKOM MexXayHapoaHOM KOHbepeHLUn

date of a Member of the Seimas, a 3/5 majority vote of all the
Members of the Seimas is necessary.

In its ruling of 11 May 1999, the Constitutional Court formu-
lated for the first time the constitutional concept of impeachment
and noted that impeachment is one of the measures of self-pro-
tection of the civil society. Providing for a special procedure for
dismissal of the top officials from office or that for revocation of
their mandate, one ensures the public and democratic control
over the activities of those officials and at the same time grants
them the additional guarantees so that they can fulfil their duties
on the basis of law. Later the aforesaid provisions were developed
in other Constitutional Court’s rulings, inter alia of those 30 March
2000, 24 May 2004 and 5 September 2012, and the conclusions
of 31 March 2004, 27 October 2010.

In its ruling of 5 September 2012, the Constitutional Court
summed up the doctrine of the concept of impeachment and
noted the following:

— the Constitution consolidates such an organisation of insti-
tutions executing state power and such a procedure for
their formation where all the institutions executing state
power—the Seimas, the President of the Republic, the
Government, the Judiciary, as well as other state institu-
tions—are formed only from the citizens who without
reservations obey the Constitution adopted by the Nation
and who, while in office, unconditionally follow the
Constitution, law and the interests of the Nation and the
State of Lithuania;

— state officials must enjoy the trust of citizens—the state
community, however, in order that citizens—the state
community—could reasonably trust state officials, also
that it would be possible to ascertain that all the state insti-
tutions and all the state officials follow the Constitution as
well as law and obey them, while those who do not obey
the Constitution and law would not hold the office for which
the trust of citizens—the state community—is required,
the public democratic control over the activity of state offi-
cials and their accountability to society, which comprises
inter alia a possibility of removing from office those state
officials who violate the Constitution and law, who bring
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their personal interests or the interests of a group above
the interests of society, or who discredit state authority by
their actions, is needed;

— one of the forms of the public democratic control over the
activity of state officials is the constitutional institute of
impeachment. The application of an institute of impeach-
ment—a special parliamentary procedure and the constitu-
tional sanction of removal from office, which are entrenched
in the Constitution, in respect of the President of the
Republic, the President and justices of the Constitutional
Court, the President and justices of the Supreme Court and
the President and judges of the Court of Appeal, is one of
the measures of self-protection of the state community, the
civil Nation, a way of its own defence from the aforesaid top
officials of state power who ignore the Constitution and law,
in a manner when they are prohibited from holding certain
office, as they do not fulfil their obligation unconditionally to
follow the Constitution and law, follow the interests of the
Nation and the State of Lithuania, and who have disgraced
state authority by their actions.

Not every violation of the Constitution is in itself a gross viola-
tion of the Constitution;# while deciding whether the actions of
the President of the Republic grossly violated the Constitution, in
each case one must assess the contents of concrete actions of
the President of the Republic as well as the circumstances of their
performance; a breach of the oath of the President of the
Republic is, at the same time, a gross violation of the Constitution,
while a gross violation of the Constitution is, at the same time, a
breach of the oath; by the actions of the President of the Republic
the Constitution would be grossly violated in cases when the
President of the Republic held its office in bad faith, acted not in
the interests of the Nation and the state but his personal interests,
those of individual persons or their groups, acted with purposes
and in the interests that are incompatible with the Constitution
and laws and with public interests, or knowingly failed to dis-
charge the duties established for the President of the Repubilic in
the Constitution and laws. The said provisions of the constitution-

4 The Constitutional Court’s conclusion of 31 March 2004.
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al doctrine are also applicable mutatis mutandis to the legal situ-
ations where it is being decided whether the actions of a Member
of the Seimas, whereby the Constitution has been violated, con-
stitute a gross violation of the Constitution.

Thus, in the doctrine of the Constitutional Court, impeach-
ment is one of the forms of public democratic control over state
officials. It is one of the measures of self-protection of the state
community, the civil Nation, a way of its own defence from the
aforesaid top officials of state power who ignore the Constitution
and law, in a manner when they are prohibited from holding cer-
tain office, as they do not fulfil their obligation unconditionally to
follow the Constitution and law, follow the interests of the Nation
and the State of Lithuania.

The constitutional institute of impeachment is interrelated
and integrated with other important constitutional institutes such
as the oath and the electoral rights. The alteration of any of the
elements of these institutes would result in the change of the con-
tent of other related institutes, i.e. the system of values
entrenched in the aforementioned constitutional institutes would
be changed.

2.1. Grounds for impeachment

In Article 74 of the Constitution three grounds for impeach-
ment are distinguished: a gross violation of the Constitution, a
breach of the oath, or when it transpires that a crime has been
committed.

A breach of the oath in all cases is deemed to be a gross viola-
tion of the Constitution. In its ruling of 30 December 2003, the
Constitutional Court held that the Constitution is grossly violated in all
cases when the President of the Republic breaches his oath.
Faithfulness to the State of Lithuania is also inseparable from faithful-
ness to the Constitution; upon the breach of the oath to be faithful to
the Republic of Lithuania, one also grossly violates the Constitution.

However, another ground for impeachment—commission of
a crime may not in every case be assessed as a gross violation of
the Constitution, as, when deciding whether the actions of a cor-
responding official have grossly violated the Constitution, in each
case it is necessary to assess the contents of concrete actions
and the circumstances of their performance. In its ruling of 5
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September 2012, the Constitutional Court summed up the doc-
trine formulated in its ruling of 25 May 2004 and noted that one of
the grounds established in Article 74 of the Constitution, under
which a certain official, specified in Article 74 of the Constitution,
may be removed from office or his mandate of a Member of the
Seimas may be revoked, is “if it transpires that a crime has been
committed”, and held the following:

— the commission of a crime in itself does not mean that the
person has at the same time violated the Constitution or
breached the oath, or that the person in his activity did not
follow the Constitution, the interests of the Nation and the
State of Lithuania, etc.; some crimes may even be of a type
not directly related with a breach of the oath provided for in
the Constitution or with a gross violation of the Constitution;

— it emerges from the provisions of Article 74 and Paragraph
2 of Article 56 of the Constitution that the crime by which
the Constitution has not been grossly violated and the oath
has not been breached does not cause the same constitu-
tional legal effects as the crime by which the Constitution is
grossly violated or the oath is breached;

— Paragraph 2 of Article 56 of the Constitution, under which a
person who has fulfiled punishment imposed by a court
judgement may stand in elections for a Member of the
Seimas, means that the Constitution does not provide that a
person who has been removed from office under the proce-
dure for impeachment proceedings for the commission of a
crime whereby the Constitution has not been grossly violated
and the oath has not been breached may not stand in elec-
tions for a Member of the Seimas; moreover, while making
the aforementioned exception, the Constitution expressis
verbis allows to elect such a person Member of the Seimas.

Thus, the commission of a crime in itself does not mean that

the person has at the same time violated the Constitution or
breached the oath, or that the person in his activity did not follow
the Constitution, the interests of the Nation and the State of
Lithuania, etc. Some crimes may even be of a type not directly
related with a breach of the oath provided for in the Constitution
or with a gross violation of the Constitution.>

5 The Constitutional Court's ruling of 15 April 2004.
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2.2. The powers of the Seimas and those of the
Constitutional Court in impeachment proceedings

Only two institutions—the Seimas and the Constitutional
Court—enjoy powers in impeachment proceedings. The principle
of separation of state powers, which is entrenched in the
Constitution, inter alia means that once the powers of a concrete
institution of state power have been directly established in the
Constitution, one institution of state power may not take over the
said powers from another state institution and it may not transfer
or waive them; such powers may not be amended or limited by
law.

Under Article 74 of the Constitution, the procedure for
impeachment proceedings is established by the Statute of the
Seimas. That provision of the Constitution implies the discretion
of the Seimas to establish in the Statute of the Seimas as to who
initiates impeachment, how this is done, the procedure for con-
ducting impeachment, the procedure for adopting a decision
concerning the removal of the person from office or revocation of
the mandate of a Member of the Seimas, etc.

The role of the Constitutional Court in impeachment pro-
ceedings has undergone changes. Article 74 of the Constitution
expressis verbis consolidates the grounds for impeachment, the
persons who may be impeached, and the fact that it is only the
Seimas that may, by a 3/5 majority vote of all the Members of the
Seimas, remove from office or revoke the mandate of a Member
of the Seimas. The same article also provides that the procedure
forimpeachment proceedings is established by the Statute of the
Seimas.

While assessing the constitutional provisions designated for
the role of the Constitutional Court in impeachment proceedings,
one should note that Item 4 of Paragraph 2 of Article 105 of the
Constitution only provides that the Constitutional Court presents
a conclusion whether concrete actions of Members of the Seimas
and state officials against whom an impeachment case has been
instituted are in conflict with the Constitution.

Thus, when providing for the procedure for impeachment
proceedings in the Statute of the Seimas, the legislator enjoys
some freedom of discretion. In concrete constitutional justice

|
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cases, the Constitutional Court has assessed this freedom of dis-
cretion in the aspect of its compliance with the Constitution and
respectively corrected it. The ordinary legal regulation consolidat-
ed in the Statute of the Seimas was corrected in view of the doc-
trine of impeachment proceedings formulated by the
Constitutional Court. Two important stages of the development of
this legal regulation may be distinguished: the period between
1999 and 2004 and the period starting from 2004.

In its ruling of 11 May 1999, in which one assessed the arti-
cles of the Statute of the Seimas regulating the impeachment pro-
ceedings, the Constitutional Court, while interpreting Article 74 of
the Constitution, noted that the Statute of the Seimas may estab-
lish such a procedure for impeachment that takes account of the
differences of the constitutional grounds for impeachment. Thus,
the Constitutional Court formulated a doctrinal provision to the
effect that different constitutional grounds for impeachment
determine different impeachment proceedings at the Seimas.
Even though this ruling recognised that the provision of Article
259 of the Statute of the Seimas, insofar as it was limiting the right
of a convicted person to participate in the impeachment proceed-
ings (when they were conducted at the Seimas) and the constitu-
tional right of that person to due process was not ensured, was in
conflict with Article 74 of the Constitution, however, the
Constitutional Court did not assess a circumstance that in the
course of regulating the impeachment proceedings at the
Seimas, when there is an effective judgement of conviction hand-
ed down by an ordinary court, the Seimas takes a final decision
without a conclusion of Constitutional Court whether the actions
of such a person are in conflict with the Constitution. Thus,
according to the doctrine formulated by the Constitutional Court’s
ruling of 11 May 1999, impeachment proceedings were possible
also without the Constitutional Court. In addition, in the same rul-
ing the Constitutional Court did not assess the circumstance that,
according to inter alia Article 230 of the Statute of the Seimas, the
impeachment proceedings may be initiated not only by a group of
1/4 of the Members of the Seimas, but also by the President of
the Republic, and, in certain cases, by the Judicial Court of
Honour. Thus, the initiative for impeachment proceedings could
also arise outside the Seimas.
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Later, in its acts of 2004, the Constitutional Court gradually
formulated the doctrinal provisions that exerted essential influ-
ence on the constitutional concept of impeachment proceedings
and determined changes in the ordinary legal regulation laid
down in the Statute of the Seimas.

In its conclusion of 31 March 2004, while interpreting differ-
ent powers of the Seimas and the Constitutional Court in
impeachment proceedings, the Constitutional Court formulated
the essential provision of the constitutional doctrine to the effect
that the Seimas enjoys the powers to decide whether the
President of the Republic should be removed from office, but not
whether concrete actions of the President of the Republic are not
in conflict with the Constitution; during the impeachment pro-
ceedings at the Seimas only the issue of the constitutional liabili-
ty of the President of the Republic is decided, i.e. only the issue of
whether to remove the President of the Republic from office for a
gross violation of the Constitution. The Seimas may not question
a conclusion of the Constitutional Court stating that concrete
actions of the President of the Republic are in conflict (or are not
in conflict) with the Constitution. The Constitutional Court’s con-
clusion is final on this issue. Under the Constitution, the Seimas
does not enjoy any powers to decide whether the conclusion of
the Constitutional Court is grounded and lawful—the legal fact
that the actions of the President of the Republic are in conflict (or
are not in conflict) with the Constitution is established only by the
Constitutional Court.

The Constitutional Court emphasised that in cases when
impeachment proceedings are instituted against the President of
the Repubilic for a gross violation of the Constitution, the Seimas
has a duty to apply to the Constitutional Court, requesting for a
conclusion whether the actions of the President of the Republic
are in conflict with the Constitution.

In its ruling of 15 April 2004, the Constitutional Court formu-
lated a doctrinal provision on the powers of the Seimas in
impeachment proceedings and emphasised that no state institu-
tions are allowed to interfere with the constitutional powers of the
Seimas to conduct impeachment, unless it is provided for in the
Constitution; impeachment may be initiated only at the Seimas
and only Members of the Seimas may launch an impeachment ini-
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tiative. The Constitutional Court drew a conclusion that the
Statute of the Seimas must not establish any such legal regulation
to the effect that the subjects not provided for in the Constitution
enjoy the powers enabling them to make the Seimas initiate the
impeachment proceedings, and recognised the respective provi-
sions of the Statute of the Seimas (Paragraph 1 of Article 230)
that had established the right for the President of the Republic
and the Judicial Court of Honour to initiate impeachment pro-
ceedings as being in conflict with the Constitution.

The Constitutional Court’s ruling of 25 May 2004 further for-
mulated inter alia the provisions of impeachment proceedings,
which laid down a duty of Members of the Seimas, when they
were facing a decision on impeachment against a person and vot-
ing on his removal from office, to invoke first of all the Constitution
and to adopt decisions that are in line with it. A person who gross-
ly violated the Constitution and breached the oath should not

evade the constitutional liability—removal from office.6

61n its ruling of 25 May 2004, the Constitutional Court noted that, although
Members of the Seimas, when deciding the issue of removal of the
President of the Republic from office for a gross violation of the
Constitution, or a breach of the oath, vote freely, still this does not mean
that members of the Seimas, when deciding whether to remove the
President of the Republic from office for a gross violation of the
Constitution, or a breach of the oath according to the procedure for
impeachment proceedings, are not bound by the oath of the Member of
the Seimas taken by them, which obligates the Member of the Seimas
in his activity to follow the Constitution, the interests of the state and his
conscience, and not be bound by any mandates. The free mandate of a
member of the Seimas, which is entrenched in the Constitution, may not
be understood only as a permission to act at one’s own discretion, fol-
lowing only one’s conscience and to ignore the Constitution. The
Constitution implies the notion of discretion and conscience of the
Member of the Seimas, according to which no gap should exist between
the discretion of the Member of the Seimas and the conscience of the
Member of the Seimas on the one hand, and the requirements of the
Constitution, as well as values entrenched in and protected by the
Constitution on the other hand: according to the Constitution, the dis-
cretion of the Member of the Seimas and his conscience should be ori-
ented towards the Constitution, and the interests of the Nation and the
State of Lithuania. Therefore, an especially great responsibility is borne
by the Seimas, which decides whether to remove, according to the pro-
cedure for impeachment proceedings, the President of the Republic
from office for a gross violation of the Constitution and a breach of the
oath: in a democratic state under the rule of law a person, who has
grossly violated the Constitution, or breached the oath, should not
evade the constitutional liability—the removal from office.
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In this ruling, the Constitutional Court reinforced the signifi-
cance of a conclusion of the Constitutional Court in impeachment
proceedings and emphasised that such a conclusion cannot be
changed or annulled either by referendum, or by way of elections
or any other way.

In the same ruling, the Constitutional Court formulated a pro-
vision to the effect that a gross violation of the Constitution is
alongside a breach of the oath and noted that the Seimas, which
decides whether to remove, according to the procedure for
impeachment proceedings, a person from office or to revoke his
mandate of a Member of the Seimas for the commission of a
crime, under the Constitution, bears the responsibility to eluci-
date whether the Constitution was grossly violated and the oath
was breached by the commission of the crime. The
Constitutional Court assessed the crimes provided for in the crim-
inal law in a different fashion from the aspect that the commission
of not every crime can mean a gross violation of the Constitution
and, at the same time, serve the grounds for impeachment. Thus,
the Constitutional Court indirectly formulated a doctrinal provision
that in every situation it is the Constitutional Court, but not the
Seimas, that must assess whether by committing a crime a per-
son grossly violated the Constitution and breached the oath.
Thus, the Seimas has a duty to apply to the Constitutional Court
also as regards commission of a crime as a ground for impeach-
ment. Even though in this ruling the Constitutional Court did not
assess any corresponding provisions of the Statute of the
Seimas, however, while taking account of the provisions of the
constitutional doctrine, the legislator corrected the respective
provisions of the Statute of the Seimas to the effect that they no
longer contained the right of the Seimas not to apply to the
Constitutional Court and conduct impeachment on its own in the
situations where there was an effective court judgement of con-
viction.

Thus, after the aforesaid amendments to the Statute of the
Seimas had been made in 2004, the same statute provided for the
impeachment proceedings involving the participation of the
Constitutional Court in all situations of conducting of such pro-
ceedings.

In impeachment proceedings, it is important not only to con-
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solidate the powers of a constitutional court, but also to create
conditions for constitutional courts for efficient implementation of
such their powers. The Constitutional Court of Lithuania, having
received an application from the Seimas, may properly prepare
the proceedings and the time limit for drawing such a conclusion,
differently from the situations when conclusions must be adopted
regarding violations of the election laws during the elections of
the Seimas or the President of the Republic, is not strictly limited.”
In its conclusion of 27 October 2010, the Constitutional Court
summed up the doctrine formulated by it in relation to the powers
of the Seimas and the Constitutional Court in impeachment pro-
ceedings and pointed out the following:

— under the Constitution, two institutions of state power
enjoy powers in impeachment proceedings, i.e. the
Seimas and the Constitutional Court. Each of these institu-
tions of state power, under the Constitution, is assigned
the powers that are in line with their functions during
impeachment procedure: an impeachment case may be
instituted only upon proposal (initiative) of Members of the
Seimas; a conclusion as to whether concrete actions of the
person against whom an impeachment case has been
instituted are in conflict with the Constitution is presented
by the Constitutional Court; in case the Constitutional
Court concludes that the person against whom an
impeachment case has been instituted has grossly violat-
ed the Constitution, the Seimas may remove such a person
from office or may revoke his mandate of a Member of the
Seimas by not less than a 3/5 majority vote of all the
Members of the Seimas;

— under the Constitution, only the Constitutional Court has
the powers to decide whether the persons indicated in

7 In this context, one should mention a situation of the Romania’s

Constitutional Court, when, on 5 July 2012, the Romanian Parliament
was convened in an extraordinary session to deliberate on a proposal
for the suspension from office of the President of Romania. The
Constitutional Court was asked by Parliament to give a consultative
opinion within 24 hours. It is noteworthy that, according to the
Romanian legal regulation on suspension proceedings, the final deci-
sion on removal of the President from office is adopted by referendum
(Opinion no. 685/2012, the European Commission for Democracy
through Law (Venice Commission)).
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Article 74 of the Constitution, against whom an impeach-
ment case has been instituted, have grossly violated the
Constitution (taking account of the fact that a gross viola-
tion of the Constitution is also a breach of the oath—to
decide whether such persons have also breached the
oath). The conclusion of the Constitutional Court that the
person has grossly violated the Constitution (and thus has
also breached the oath) is final. No state institution, no
state official, no other subject may change or revoke such
a conclusion of the Constitutional Court;

— if, while following the Constitution, the Seimas has, under
the procedure for impeachment proceedings, removed a
state official specified in Article 74 of the Constitution from
office or revoked his mandate of a Member of the Seimas,
then such a decision of the Seimas is final.

Thus, under the Constitution, only the Constitutional Court
has the powers to decide whether concrete actions of a Member
of the Seimas against whom an impeachment case has been insti-
tuted are in conflict with the Constitution, or whether a Member of
the Seimas has grossly violated the Constitution. A constitutional
duty is established for the Constitutional Court to investigate
whether a Member of the Seimas has carried out the concrete
actions specified in the inquiry to the Constitutional Court and
assess whether those actions are in conflict with the Constitution,
or whether the Constitution has been grossly violated. While inves-
tigating whether the concrete actions of a Member of the Seimas,
which are specified in the inquiry of the Seimas, are in conflict with
the Constitution, or whether the Constitution has been grossly vio-
lated, the Constitutional Court investigates and assesses both the
evidence provided to the Constitutional Court along with the
inquiry to the Constitutional Court as well as all the other evidence
obtained in the course of the consideration of the case at the
Constitutional Court, which confirms or denies that the Member of
the Seimas has performed the concrete actions specified in the
inquiry, or which confirms or denies that the said actions are in
conflict with the Constitution and that the Constitution has been
grossly violated.

Thus, the Constitution assigns different functions to the
Seimas and the Constitutional Court in impeachment proceedings
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and establishes the corresponding powers necessary for imple-
menting those functions.

Different chosen constitutional impeachment models deter-
mine different proceedings of this constitutional sanction and dif-
ferent powers of the institutions—parliaments and (constitutional)
courts. However, the important thing is finding a balance between
impeachment as a process of political nature and its legal assess-
ments,

3. Impeachment as an integrated institute
of election law. Intersection of the
jurisprudences.

In the doctrine formulated by the Constitutional Court the
constitutional institutes of impeachment, the oath and the elec-
toral right are assessed as closely interrelated and integrated,
therefore, the change of any of the elements of these institutes
would result in the change of the contents of other related insti-
tutes.

The Constitutional Court ruling of 25 May 2004° formulated
the constitutional doctrine on the subjective right of a person to
stand in elections, and the prohibition to stand in elections for a
person who was removed from his office as a result of impeach-
ment proceedings for the President of the Republic (or for a
Member of the Seimas). This doctrine is especially important as
regards the development of the constitutional doctrine on elec-
tions, as well as regards elucidation of the imperatives of guaran-
tees of a person’s electoral right arising from the provisions of the

8 As mentioned before, in some states it is the Constitutional Court, but
not the parliament, that makes a final decision on the impeachment
issue. In this context, one is to mention a decision of the Constitutional
Court of South Korea, when, in March 2004, the National Assembly of
South Korea impeached President Roh Moo-hyun and brought about
an immediate suspension of the presidency, but two months later the
Constitutional Court of Korea restored the status quo by dismissing
the impeachment and reinstating the President. (Lee, Youngjae. Law,
Politics, and Impeachment: The Impeachment of Roh Moo-hyun from
a Comparative Constitutional Perspective // The American Journal of

Comparative Law, Vol. 53, No. 2 (Spring, 2005), pp. 403-432).
9 The Constitutional Court’s ruling of 25 May 2004.
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Convention for the Protection of Human Rights and Fundamental
Freedoms (hereinafter—the Convention). The doctrine formulat-
ed in this ruling was subsequently developed in the Constitutional
Court ruling of 5 September 2012 which also formulated the con-
stitutional doctrine on how the intersection of the jurisprudences
that has occurred in this area must be solved.

While elucidating the Constitutional Court’s jurisprudence on
the rights protected by the Constitution and the Convention, the
issue of compatibility of the jurisprudence of the Constitutional
Court and that of the European Court of Human Rights comes into
being.

It needs to be noted that the law of the Convention has great
significance for the jurisprudence of the Constitutional Court. The
Constitutional Court has formulated the doctrine of international
treaties as a legal source, which has been gradually developed,
with certain elements of this doctrine being specified in more
accurate detail, it has held that the international treaties ratified by
the Seimas acquire the power of the law'0 While construing this
doctrinal provision, in its ruling of 14 March 2006, the
Constitutional Court held that in cases when national legal acts
(inter alia laws or constitutional laws) establish the legal regula-
tion which competes with that established in an international
treaty, then the international treaty is to be applied.

The powers of the Constitutional Court and the European
Court of Human Rights essentially differ, but the fact that the
European Court of Human Rights treats the person’s rights pro-

tected by the Convention as certain values, which are also pro-

10 Inter alia the Constitutional Court’s conclusion of 24 January 1995,
the ruling of 17 October 1995, the decisions of 25 April 2002, 7 April
2004.

The Convention is applied directly in Lithuania’s law, While construing
the relationship between a ratified international treaty and a law, in its
decision of 25 April 2002, the Constitutional Court held that, under the
Constitution (Paragraph 1 of Article 105), the Constitutional Court
considers and adopts rulings concerning the conformity of laws of the
Republic of Lithuania and legal acts adopted by the Seimas with the
Constitution of the Republic of Lithuania. Thus, under the
Constitution, the Constitutional Court does not consider the conformi-
ty of a law with a legal act having the power of the law.

The Constitutional Court may not be viewed as an effective legal rem-
edy in terms of Article 13 of the Convention.
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tected by the Constitution, and that the Constitutional Court, while
deciding on the compliance of the legal acts with the acts of high-
er power and, first of all, with the Constitution, inter alia construes
the provisions of the Constitution designed for the protection of
those values, makes the jurisprudences of these courts signifi-
cant to both of these institutions in the course of dealing with the
issues attributed to their competence.

When analysing the Constitutional Court’s jurisprudence
devoted to the rights protected by the Constitution and the
Convention, inter alia the guarantees of the rights of a person to
be elected to a legislative institution, one has to deal with an
important question of compatibility of the jurisprudences of the
Constitutional Court and the European Court of Human Rights.
The intersection of the jurisprudences is possible where the same
legal acts, the application of which has led to the violation of the
person’s rights that fall under the protection of the Convention,
are assessed by the Constitutional Court and the European Court
of Human Rights in a different way. After, on 6 January 2011, the
European Court of Human Rights had handed down the judgment
in the case of Paksas v. Lithuania'l, wherein Lithuania was recog-
nised as having violated the human rights protected by the provi-
sions of Article 3 of Protocol No. 1 of the Convention, the inter-
section of the jurisprudences of the European Court of Human
Rights and the Constitutional Court has no longer been only an

object of theoretical discussions.12

" In the judgment Paksas v. Lithuania of 6 January 2011( Application
No0.34932/04), the Grand Chamber of the European Court of Human
Rights inter alia recognised that the applicant’s disqualification from
standing for election to the Seimas constituted a violation of Article 3
of Protocol No. 1.

It needs to be noted that in this judgment the judge J. P. Costa
expressed a dissenting opinion, which was joined by the judges N.
Tsotsoria and A. Baka.

2 The intersection of the jurisprudences of the European Court of
Human Rights and the Constitutional Court could also subsume such
a situation that occurred after the European Court of Human Rights,
on 27 July 2004, handed down the judgment Sidabras and DZjautas v.
Lithuania (Application Nos. 55480/00, 59330/00) and, on 7 April
2005—the judgment Rainys and Gasparavicius v. Lithuania
(Application Nos. 70665/0, 74345/01). In the Constitutional Court rul-
ing of 8 May 2000 certain guarantees of the person’s rights are treat-
ed in a different manner if compared to the aforesaid judgments of the
European Court of Human Rights.
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The different weighing of the values defended by the
European Court of Human Rights and the Constitutional Court as
well as the different treatment of the guarantees of the passive
electoral right of the person to be elected as a member of the leg-
islative institution (Seimas) became an object of the intersection
of the jurisprudences.

While construing the provisions of inter alia Paragraph 2 of
Article 34 and Paragraph 1 of Article 78 of the Constitution, in its
ruling of 25 May 2004 the Constitutional Court inter alia held that,
under the Constitution, a person who has been removed from
office or whose mandate of a Member of the Seimas has been
revoked according to the procedure for impeachment proceed-
ings for a breach of the oath, a gross violation of the Constitution,
or a crime that also grossly violates the Constitution and breach-
es the oath, may never be elected President of the Repubilic. In
the said ruling the Constitutional Court also construed the
essence of the constitutional institute of impeachment and its
relation with the implementation of the person’s passive electoral
right inter alia to be elected as a member of the parliament.

Differently from what has been established by the
Constitutional Court in its doctrine of limitation of the person’s
right to stand for elections in the judgment the of the Grand
Chamber of the European Court of Human Rights Paksas v.
Lithuania, the European Court of Human Rights held that with
regard to the permanent and irreversible nature of the applicant’s
disqualification from holding parliamentary office, the Court
found this restriction disproportionate, and thus concluded that
there had been a violation of Article 3 of Protocol No. 113. Before
reaching such a conclusion, the European Court of Human Rights
had assessed various circumstances relating to the case and inter
alia observed that Article 3 of Protocol No. 1 applies only to the
election of the “legislature”; taking into consideration the consti-
tutional order of Lithuania, no doubts are raised as to the applica-
bility of Article 3 of Protocol No. 1 to elections of Members of the
Seimas.

13 Article 3 of Protocol No. 1 provides: “The High Contracting Parties

undertake to hold free elections at reasonable intervals by secret bal-
lot, under conditions which will ensure the free expression of the opin-
ion of the people in the choice of the legislature”.
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The European Court of Human Rights, when construing the
formulation “the free expression of the opinion of the people in the
choice of the legislature” of Article 3 of Protocol No. 1, drew a
conclusion that “the decision to bar a senior official who has
proved unfit for office from ever being a member of parliament in
future is above all a matter for voters, who have the opportunity to
choose at the polls whether to renew their trust in the person con-
cerned”.

Thus, in assessing the balance and intersection of values—a
self-protection mechanism of democracy, by means of which one
seeks to exclude from the legislature any senior officials who have
committed gross violations of the Constitution or breached their
constitutional oath (to restrict the right of such officials to partici-
pate in legislation for an indefinite period of time), on the one
hand, and the freedom of expression of the opinion of the people
in the choice of the legislature, on the other—the European Court
of Human Rights gave priority to the freedom of expression of the
opinion of the people in the choice of the legislature. The absolute
restriction (the constitutionally grounded non-establishment of a
certain time-limit as well as of any possibility of reviewing it) for
the person (state official) who has grossly violated the
Constitution or has breached his constitutional oath to stand for
election as a member of the Seimas, even by taking into account
the political context of the state (Lithuania), was assessed by the
European Court of Human Rights as disproportionate and consti-
tuting a violation of the person’s right to stand for election as a
member of the legislative institution (Seimas), which is guaran-
teed in Article 3 of Protocol No. 1.

When assessing the aforementioned constitutional values,
differently from the European Court of Human Rights, the
Constitutional Court, in its ruling of 25 May 2004, gave priority not
to the right of the person who has grossly violated the Constitution
or has breached his constitutional oath to stand for election to the
legislative institution, but to the self-protection mechanism of
democracy, i.e. to the safeguarding of democratic order, as a
legitimate and constitutionally defended objective.

Thus, one can draw a conclusion that the different weighing
of the constitutional values by the European Court of Human
Rights and the Constitutional Court (the values that are also
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defended by the Convention), as well as the different prioritisation
of one of these values has determined the intersection of the
jurisprudences.

A considerable number of questions has been raised as a
result of the intersection of the jurisprudences of the European
Court of Human Rights and the Constitutional Court, a solution
regarding which should be reached by searching for the means
for harmonising, without denying the principle of the supremacy
of the Constitution. The different assessment of the provisions of
the legal acts of the European Court of Human Rights with regard
to their compliance with the Convention should not be regarded
as such an essential circumstance that could lead to possible
repeated review of such legal act at the Constitutional Court.

In its ruling of 5 September 2012, the Constitutional Court
construed the aforesaid intersection of the jurisprudences and
formulated the respective doctrine'4.The Constitutional Court
inter alia noted that the constitutional provision under which a
person whose mandate of a Member of the Seimas has been
revoked under procedure for impeachment proceedings for a
gross violation of the Constitution and a breach of the oath, also a
person who has been removed under procedure for impeach-
ment proceedings inter alia from the office of the President of the
Republic, for a gross violation of the Constitution and a breach of
the oath, may never stand in elections for a Member of the
Seimas is an implicit one and stems from the overall constitution-
al legal regulation, inter alia from the constitutional institute of the

14This doctrine was developed when the Constitutional Cour tin the rul-

ing of 5 September 2012 considered whether the Law on Amending
Article 2 of the Law on Elections to the Seimas, which allowed a per-
son to stand in elections for a Member of the Seimas after four years
have elapsed after he was impeached, was not in conflict with the
Constitution. The said law was adopted while reacting to the judgment
of the Grand Chamber of the European Court of Human Rights in the
case of Paksas v. Lithuania of 6 January 2011, wherein, as mentioned
before, the permanent and irreversible prohibition for a person, who
was removed from office in accordance with the procedure for
impeachment proceedings for a gross violation of the Constitution
and a breach of the oath, to stand in elections to the Seimas was
recognised disproportionate and violating the right, entrenched in
Article 3 of Protocol No. 1 of the Convention, to stand as a candidate
for the legislature. In the judgment it was noted that the aforesaid pro-
hibition is set in constitutional stone.
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oath, entrenched in inter alia Article 59 of the Constitution, as well
as from the institute of impeachment entrenched in Article 74 of
the Constitution; such a person could not take the oath to be
faithful to the Republic of Lithuania and acquire the rights of a rep-
resentative of the Nation.

The Constitutional Court interpreted the said judgment of the
European Court of Human Rights as meaning that the provisions
of Article 3 of Protocol No. 1 of the Convention insofar as they
imply the international obligation of the Republic of Lithuania to
guarantee the right of a person, whose mandate of a Member of
the Seimas has been revoked under procedure for impeachment
proceedings for a gross violation of the Constitution and a breach
of the oath, as well as a person who has been removed under pro-
cedure for impeachment proceedings for a gross violation of the
Constitution and a breach of the oath inter alia from the office of
the President of the Republic, to stand in elections for a Member
of the Seimas, are incompatible with the provisions of the
Constitution, inter alia the provisions of Paragraph 2 of Article 59
and Article 74 thereof.

The Constitutional Court emphasised that the system of the
protection of human rights of the Convention is subsidiary with
regard to the national legal systems and held that the main
responsibility for effective implementation of the Convention and
protocols thereto falls upon the states, the parties to the
Convention and protocols thereto, therefore, they enjoy broad
discretion to choose the ways and measures for the application
and implementation of the Convention and protocols thereto,
inter alia the execution of judgments of the European Court of
Human Rights. However, such discretion is limited by the pecu-
liarities (related to the established system of harmonisation of the
national (domestic) and international law) of the legal systems of
the states, inter alia their constitutions, as well as by the charac-
ter of the human rights and freedoms guaranteed under the
Convention and protocols thereto.

The Constitutional Court, while construing the power of an
international treaty ratified by the Seimas in the system of legal
sources, emphasised that in cases when the legal regulation
entrenched in an international treaty ratified by the Seimas com-
petes with the one established in the Constitution, the provisions
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of such an international treaty do not have priority with regard to
their application.

The Constitutional Court also was deciding the issue whether
a judgment of the European Court of Human Rights in itself may
serve as the constitutional grounds for reinterpretation (correc-
tion) of the official constitutional doctrine (provisions thereof).
Having assessed the doctrine of reinterpretation of the
Constitution that it itself has formulated, the Constitutional Court
emphasised that it may be possible to deviate from the
Constitutional Court precedents created while adopting decisions
in cases of constitutional justice and new precedents may be cre-
ated only in the cases when it is unavoidably and objectively nec-
essary, constitutionally grounded and reasoned; it is impossible
and constitutionally impermissible to reinterpret the official con-
stitutional doctrine (provisions thereof) so that the official consti-
tutional doctrine would be corrected, if by doing so the system of
values entrenched in the Constitution is changed, the protection
guarantees of the supremacy of the Constitution in the legal sys-
tem are reduced and the concept of the Constitution as a single
act and harmonious system is denied.

The Constitutional Court emphasised the integrity of the con-
stitutional institutes of impeachment, the oath and electoral right
as well as the fact that the change of any element of these insti-
tutes would result in the change of the content of other related
institutes, i.e. the system of values entrenched in all aforemen-
tioned constitutional institutes would be changed. The
Constitutional Court also drew a conclusion that, in itself, the
judgment of the European Court of Human Rights may not serve
as the constitutional basis for reinterpretation (correction) of the
official constitutional doctrine (provisions thereof) if such reinter-
pretation, in the absence of corresponding amendments to the
Constitution, changed the overall constitutional regulation (inter
alia the integrity of the constitutional institutes—impeachment,
the oath and electoral right) in essence, also if it disturbed the
system of the values entrenched in the Constitution and dimin-
ished the guarantees of protection of the superiority of the
Constitution in the legal system.

In its ruling of 5 September 2012, the Constitutional Court
also held that respect to international law, i.e. the observance of
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international obligations undertaken of its own free will, respect to
the universally recognised principles of international law (as well
as the principle pacta sunt servanda) are a legal tradition and a
constitutional principle of the restored independent State of
Lithuania. The Republic of Lithuania must follow the universally
recognised principles and norms of international law inter alia
under Paragraph 1 of Article 135 of the Constitution. From
Paragraph 1 of Article 135 of the Constitution a duty arises for the
Republic of Lithuania to remove the aforesaid incompatibility of
the provisions of Article 3 of Protocol No. 1 of the Convention with
the Constitution, inter alia the provisions of Paragraph 2 of Article
59 and Article 74 thereof. While taking account of the fact that, as
mentioned before, the legal system of Lithuania is grounded upon
the principle of superiority of the Constitution, the adoption of the
corresponding amendment(s) to the Constitution in this situation
is the only way to remove this incompatibility.

Thus, the Constitutional Court reached a conclusion that in this
case the only way to reach the compatibility of the both jurispru-
dences is amending the Constitution, which would ensure a proper
implementation of the undertaken international obligations.

Conclusion

The constitutions of democratic states treat impeachment as
a special procedure, where the issue of the constitutional liability
of the highest state official is being decided, however, the chosen
impeachment models are different and the specific character of
these models is determined by the role of the constitutional
courts in impeachment.

Various aspects of the constitutional concept of impeach-
ment have been disclosed in the jurisprudence of the
Constitutional Court of the Republic of Lithuania. The
Constitutional Court has construed the legal concept of impeach-
ment while first of all interpreting the provisions of Article 74 of the
Constitution. Three constitutional grounds for impeachment are
distinguished: a gross violation of the Constitution, a breach of
the oath, or when it transpires that a crime has been committed.
The constitutional institute of impeachment is also interrelated
and integrated with other important constitutional institutes such
as the oath and the electoral rights.
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Different chosen constitutional impeachment models deter-
mine different proceedings of the constitutional sanction and dif-
ferent powers of the institutions—parliaments and constitutional
courts. In Lithuania only the Seimas and the Constitutional Court,
enjoy powers in impeachment proceedings. While the
Constitution assigns different functions to the parliament and the
Constitutional Court in impeachment proceedings and establish-
es the corresponding powers necessary for implementing those
functions, however, the important thing is finding a balance
between impeachment as a process of political nature and its
legal assessment.

While elucidating the Constitutional Court’s jurisprudence on
the protection of the rights protected by the Constitution and the
Convention in the aspect of the grounds, process, and the after-
math of the impeachment, the issue of the compatibility of the
jurisprudence of the Constitutional Court and that of the
European Court of Human Rights has to be evaluated.

T. BupmoHTUEeHe
Cynbsi KoHctutyumoHHoro Cyaa JIntebl

KOHCTUTYLMOHHAA KOHUEeNuMa UMNUYMeHTa:
ponb KoHcTutyumoHHoro Cypa

Pe3iome

KOHCTUTYUMN AeMOKpaTUYeckux roCcygapCTB OTHOCATCS K
npoueaype nMnniMeHTa kak kK 0coboMy npoueccy, Koraa pelia-
€TCa BOMPOC KOHCTUTYLUMOHHOW OTBETCTBEHHOCTWU BbICLUErO
OO/MKHOCTHOrO nmua rocygapctea. BbloensitoT Tpy OCHOBHbIE
MOZENN UMMNUYMEHTA B 3aBUCUMOCTM OT GOPMbI U CTEMNEHN yya-
ctusa B Hem KoHcTtuTtyumonHoro Cyna.

B cynebHor npaktuke KoHCTUTyuuoHHoro Cyaa JInToBckom
Pecnybnukn packpbiTbl pas3nnyHble acnekTbl KOHCTUTYLMOHHOW
KOHLEeNuUMn npouecca MMnMYMeHTa. Bbioaensiotecs Tpyu KOHCTU-
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TYLUMOHHbBIX OCHOBaHWUS AN UMMMYMeEHTa: rpyboe HapylleHune
KOHCTUTYUMM 1AM NpUCArn, a Takxke Cllydan BbiBneHns dakrta
coBeplleHnss npecTtynaeHnsa. KOHCTUTYUMOHHbIA WHCTUTYT
MMMANYMEHTA TECHO B3aMMOCBSI3aH C APYrMMU BaXXHbIMU KOHCTU-
TYUMOHHBIMW MHCTUTYTaMM1, TakKMMM Kak npucara u n3buparesb-
HO€e npaso.

B Jntee Tonbko Celim 1 KOHCTUTYUMOHHLIM Cya, uMmeroT non-
HOMOYKS B Mpouecce umnmuMeHTa. OgHako BaXXHO HarTy 6anaHc
Mexay NonuTUYECKOM Npupoaon AaHHOMO npolecca 1 ero npa-
BOBOW OLLEHKOW.

Tonkys cynebryto npaktuky KoHctutyunoHHoro Cyaa B nene
3awmThl npas, 3awmwaemMblx KoHcTutyumeinn n KoHseHumnen B
acrnekTe OCHOBaHWI, npouecca W NOCNeacTBUMA npouecca
MMMNUYMEHTA, BOMPOC COBMECTUMOCTU CYAEOHON NpakTUKK
KoHcTtutyumoHHoro Cyna n EBponerickoro cyaa no npaBam 4eno-
Beka [0/MKeH ObITb JO/MKHBIM 00Pa30M B3BELLEH N OLEHEH.

AKTyanbHble NPO6AEMbI KOHCTUTYLIMOHHOIO NPaBOCYAUs

A. lonoBuH

Cyabsi KoHcTutyumoHHoro Cyaa YkpauHsl,
KaHaAMAAaT PUANYECKNX HAYK,
3aC/1yXXeHHbIN IOPUCT YKpauHbi

HekoTopbie npo6nemMsbl 3anTbl UHTEPECOB
dunsunyeckoro nuua npu npoeeaeHnmn $oTo-,
KWUHO-, Tese- BUAEeO0CbEeMOK B KOHTEKCTe
TpeOoBaHM MeXAYyHapOoAHbIX HOPMATUBHO-
NnpaBoOBbIX aKTOB, YKPAUHCKOro U poCCUMUCKOro
3akoHoAaTenbCcTBa

B cratbe nogHumaoTCsi BONpPOChl 3aLUNTbl MIHTEPECOB (puU3u-
4eCKOro /imua ¢ y4eToM CTPEMUTEIbHOIO PA3BUTUSI TEXHUHECKUX
cpeactB cbopa, obpaboTku, XPaHEHWs, PacrpOCTPaHEHUs u
MHOro MCcroJib30BaHusi UHGopMaLmnu O JIMYHOCTU ((OTO-, KMHO-,
Tesne-, BUAeOCbEMKA, UHbIE CPEACTBA) HE3aBNCUMO OT ero BOJIY.
AKLUEHTUpyeTCcs BHUMaHune Ha HeobXoAMMOCTY CO3AaHMsI NMpaBo-
BOro MexaHm3ma BOCCTaHOBJIEHUS MpPaB (pu3nN4eckoro vua B
c/iyyasix Mpou3BOJIbHOIrO BMELLATE/LCTBA B €ro JINYHYIO WIn
CEMEVIHYIO XN3Hb.

KnoueBbie cnoBa: cb6op, obpaboTka, xpaHeHue, pacrpo-
CTpaHeHue n MHOEe MCoJIb30BaHe MHGOpMaLmy; BMeLIaTe lb-
CTBO B JINYHYIO VI CEMEVIHYIO XU3Hb, UHTEPECHI (PU3NYEC-KOro
muya.

eHepanbHas Accambnes OOH npoBo3rnacunia nosioXeHus
Bceobuien geknapauym nNpaB YeoBeka B KA4eCTBE BaXKHEMLLINX
3a4auy, K BbINMOSIHEHMIO KOTOPbIX A0JIKHbI CTPEMUTLCS BCE HAPOAbI
M rocygapcTBa C TeM, YTOObl KaXabl YeNOBEK U Kaxablh opraH
obuwecTra, onupasicb Ha AaHHylo [eknapauuio, CTPEMUIUCH
NyTEM MPOCBELLEHNS U 0O6pa3oBaHMs CNOCOOCTBOBAThL yBaxe-
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HMIO NPOBO3raLLEHHbIX NMpPaB U cBoO6OO 1 obecrneyeHnio NyTem
HaUMOHaNbHbLIX N MEXAYHapPOAHbIX MPOrPecCMBHbLIX Meponpusi-
TN Nx BCeobLero n apdekTMBHOro NPU3HAHNSA 1 OCYLLECTBIE-
HUS cpeau HapoOoB rocyaapcTB — 4neHoB OpraHnsauum n Tep-
PUTOPUIA, HAXOOALMXCH NOA, X IOPUCONKUMEN.
OcHoBononaramwmM NMPUHLMNOM BbIMNOSIHEHUS 3TUX 3adady
ABNSETCS MPUHUMWM, COMMacHO KOTOPOMY MpPU OCYLLECTBAEHUN
CBOMX MpaB 1 CBOOOA, KaXAbI YenoBeK AOO/MKEH noaBepraTbest
TONIbKO TEM OrpaHUYeHUsiM, KOTOpPble YCTAHOBJSIEHbI 32KOHOM
VCKJTIOYUTENBHO C LIeNblo 06ecneyeHns A0/DKHOrO NMPU3HaHUS 1
yBaXeHUs npaB M cBOOOA AOpyrux NOen N yaoBNETBOPEHUS
crnpaBeasMBbIX TPeOOBaHMIN MOpann, 0BLECTBEHHOIO NopsiaKa n
obuero 61arococTosHMSA B AeMokpaTmnieckom obulectse [1, 97].
Mo cyTu, UMEHHO 3TOT MNPUHLMIM NIEXNUT B OCHOBE Kak MeXay-
HapPOAHOro npaea, Tak 1 nNpasa Ntoboro COBPEMEHHOIO AEMOKpa-
Tuyeckoro rocypapctBa. B uactHocTu, 3TO cneayer u w3
KoHBEHUMM 0 3aluTe NpaB YenoBeKa M OCHOBHbLIX cBOOOL, [2, 273].
B kayecTBe rapaHTuUM NpakTUYECKOW peanm3aumn BollLeyka-
3aHHOro NPMHUMNa OCHOBOMOMArarLlen LeHHOCTM NpaB U CBO-
6opn uyenoseka KoHcTuTyumsa YkpauHbl [3] n KoHcTuTyums
Poccuiickon depepaunn [4] ycTaHaBnuBalOT onpeensiollee
3HaYeHue npaB 1 cBOOOA, YenoBeka B AEATENbHOCTU rocyaapcT-
Ba. BaxxHeENLLINM MEXaHN3MOM, FrapaHTUPYIOLLMM STO YCTaHOBME-
Hue, aBngeTcsa npsmoe aenctene KoHCTUTYyUMKn, peanm3yemMoe, B
4aCTHOCTU, 4epeld peaTenbHocTb KoHcTutyumoHHoro Cypaa
YkpaunHbl u KoHcTuTyumoHHoro Cyaa Poccuiickon depepaumn.
B cnyyasx, korga HOpPMaTMBHOE PErynMpoBaHWe B CUIY
HEeA0CTaTOYHOM SICHOCTU He NMO3BOJISIET B TEX UM MHbIX 0OCTOSA-
TENbCTBAX B MPOLECCE NMPaBONPUMEHEHMUS MO NIOObIM KOHKPET-
HbIM (PaKTUYECKMM OCHOBAHMSIM YCTaHaBNMBATb OQHO3HAYHYIO U
€ANHOO0DbPasHyio CBSI3b C OCHOBAHUSIMU NPaBOBbIMU, 6E3yCroB-
HO, HEODOXOAMMO KOMMETEHTHOE Yy4acTue KOHCTUTYLMOHHOIO
cyha, yCTaHaBMMBAIOLWIEro MCYEPMbIBAKOLWYK SICHOCTb, B TOM
yucne 1 NyTEM YTOYHSOLWErrO TONIKOBAHUS HYXXAAIOLLMXCSA B 9TOM
NMpaBOBbIX HOPM BO B3aMMOCBS3M C GaKTONOrMYecknmMmm aeduHmn-
UMMM, Yepes NMPakTUYECKYo peannsaumio NpMHUMna Henocpen-
CTBEHHOr0 AENCTBUSA KOHCTUTYLMOHHBLIX HOPM, rapaHTUPYIOLLMX
npaea n cBOOOAbI YenoBeka W Onpenensiowmx AeaTebHOCTb
rocygapcraa.

AKTyanbHble NPO6AEMbI KOHCTUTYLIMOHHOIO NPaBOCYAUs

B TO e Bpems, Korga B OCHOBE MpobaeMbl NEXUT HE Heao-
CTaTo4YHas ACHOCTb HOPMbI, 0OBEKTUBHO AOMYyCKaloLas BO3MOX-
HOCTb HEOJHO3Ha4YHbIX TOJSIKOBAHU, @ HEBEpPHOEe MOHUMaHne
COBEPLIEHHO ONpPeAeNeHHOro cMmbicna GopMUpPYWMX 3Ty
HOPMY MOHATUIA, AOCTATOYHO OFPAHUYUTLCS COOTBETCTBYIOLLMM
aHaM30M NOHATUIAHOMO annapara.

Kak nokasblBaeT npakTtuka, npobiema HeBepHOro rnoHmma-
HUS CMbICIa UCMOJSIb3YEMOro NPy KOHCTPYMPOBaHMN NPaBOBOM
HOPMbI MOHATUS HE BCErga cBsidaHa C HegoCTaTovyHOM obpaso-
BAHHOCTbIO, HU3KMM YPOBHEM 3pyanLMN Uam BaHanbHOW Hepa-
3YMHOCTbIO olimbaioLerocs. 3a4acTyl0o UCTOYHUK MNpoBremMsbl
BCe-Taku 6onee o6bekTVBEH. N 0OGHapyXnBaeTcss OH BO BCEBO3-
MO>XHbIX MOCNEACTBUSAX YPE3BbIYAMHO BbICOKOW ANHAMUKM pas-
BUTUS COBPEMEHHOIO MMpa, MOCTOSHHO MOPOXAAIOLWEr0 He
TOJIbKO HOBbIE CMbICSIbl YXKEe Ka3anoCb Obl YCTOSABLUMXCS MOHATUN,
HO 1 HOBblE MOHATUS, POPMUPYIOLLME 3TU CMbICIbI, KaK 3TO Mpo-
NCXoauT, HaNpUMep, B cpepe NMHPOPMALIMOHHbIX TEXHOOTUIA.

Euwe coBcem HepgaBHO MHOPMaLMA Kak NpeaMeT NpaBoOBO-
ro perynnpoBaHus BooOLLE Mano Koro nHtepecosana. M o6b-
SICHAIOCb 3TO, KOHEYHO, BOBCE HE OTCYTCTBMEM OOBLEKTMBHO
CBAA3AHHbIX MMEHHO C WMHpOPMaUMENn OTHOLLUEHUN, UMEILLNX
BbICOKYIO OOLLIECTBEHHYIO aKTyaslbHOCTb.

Jaxe a3blk BO3HUK Mpexae BCero MMEeHHO Kak CpeacTBO
roJIOCOBOro CO0bLEHNS MHDOPMaLM.

McTopusa rocymapcTBeHHOW NMOO MHOW 4Ypes3BblHaiHO Bax-
HOW ONS 4YenoBeka TalHbl — JINYHOW WA CEMEWHONM - CTONb Xe
OPEBHSAS, CKOJIb OPEBHUMM SABMSIOTCS COOTBETCTBYIOLLME OTHO-
LeHNs, CBA3aHHble C CYLLECTBOBAaHMEM 4YeN0OBEYECKOro 00-
LiecTBa.

TanHa — 970 Hanbonee pagukanbHas Pa3HOBUOHOCTb GOPM
onpeaeneHHbIX CUCTEM OrpaHUYEeHNi MO OTHOLLEHUIO K KOHKPET-
HOM nHdopMaLmn.

B TeuyeHne [O0OBONBbHO AJIUTENBLHONO BPEMEHU SICHOCTb
nogobHOro pagmkannamMa BOCNpUHMMAaNach Kak AoctaTtoyHasi, B
TOM 4MCne U AN COOTBETCTBYIOLLENO HOPMATMBHO-MPABOBOIro
perynupoBaHus.

CT105b XX€ 04EBUAHOM ONNTENbHOE BPEMS BOCTPUHMMANach 1
MHpopMauus B ee nogfiexawmx odobekTusmdauumn ¢opmax. Mx
0OCOOEHHOCTM COCTOSIT B TOM, YTO CYLLECTBEHHbIX TPYAHOCTEN C
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HOPMAaTMBHO-MPABOBbLIM PErYIMPOBaAHNEM UH(DOPMALUM UMEHHO B
3Tnx dopmMax C TEOPETUYECKON TOUKM 3PEHUS, OHEBUAHO, HE BO3-
HuvKasno, Tem 6onee — B KOHTEKCTE NpUHLUMNa 6e3yCNoBHOro Npuo-
puTeTa npaB 1 cBOOOM, YeNoBeka, C Y4eTOM TOro 0OCTOATENLCTBA,
4TO, KaK OblJ10 YK€ OTMEYEHO BbllLE, YCTAHOBMBLUAS STOT MPUHLMN
B KQ4eCTBe BaXKHEWLLIEero NpaBoBOro opneHTnpa Beceobuas aekna-
pauus nNpaB 4enoBeka Oblna nNpoBO3riawleHa W npuHATa
"eHepanbHon Accambneeii OOH nuwb 10 gekabps 1948 .

B HacTosiuiee BpeMS B CBS3M C aKTMBHbIM pPa3BUTUEM
cpeacTs maccoBon nHpopmaumn, IHTepHeTa, UHbIX NPOLECCOB
M TEXHOJNIOINIA, CBA3AaHHbLIX CO COOPOM, XpaHeHnem, o6paboTKON,
pacrnpocTpaHeHUEM U MHbIM MCMOIb30BaAHNEM MHDOPMaLUK, B
YkpaunHe v B Poccuiicko @epepaumn yxxe npeanpuHaTbl MHOTME
KOHKPETHbIE Mepbl MO NPaKTUYECKOW peannsaunmn BbllleyKa3aH-
HOro MpuHUMNa OCHOBOMOMAralLlen LEHHOCTU NpaB U CBOOOA
yesioBeka, MMEeLLMX onpeaensolee 3Ha4eHne B eaTeNbHOCTH
rocyfaapcTtBa, MPUMEHUTENBHO K HOPMATUBHO-NPaBOBOMY pery-
JINPOBAHUIO 0OOLLLECTBEHHbIX OTHOLLIEHWI, CBSA3AHHbLIX C MHpOpMa-
umen o YenoBeke, onpenensiemMon B COOTBETCTBYIOLLEM pacLUn-
PEHHOM KOHTEKCTE.

B wactHoCTW, NpaBo Ha cbop, xpaHeHue, obpaboTky, pac-
NMPOCTPaHEHUE N MHOE UCMONIb30BaHMe MHdopMaLMn 06 0CobeH-
HOCTSIX YenoBeka perynupyetca ctatbeln 307 «3awurta nHTepe-
COB GU3NYECKOro NnLa Npu NnpoBeaeHnmn GoTo-, KMHO-, Tene- n
BUAeOCHLEMOK» N cTaTben 308 «OxpaHa MHTepecoB GU3NYECKOTO
nmua, n3obpaxeHHoro Ha gotorpadusax U B APYrux XyaooxecT-
BEHHbIX MPOn3BeaeHnsx» MpaxaaHCKoro kogaekca YkpauHsl [5], a
Takke ctatbenn 152.1 «OxpaHa M300paxXeHUs rpaxpgaHuHa»
MpaxxpaHckoro koaekca Poccuiickon depepaumn [6].

MprHUMN 6e3yCNOBHOIO NpuopmuTETa NpaBa Kaxaoro Ha yea-
>XEHME Ero NINYHOM N CEMENHOM XMNIHU, XUANLLA U KOPPECMOH-
OEHUNU, YCTaHOBJEHHbIN cTaTbeln 8 KOHBEHUMN O 3awuTe npaB
YyesloBeka U OCHOBHbIX CBOOOA, [2, 272], peanu3yeTcsl B CTPYKTYP-
HOM MOCTPOEHUM BbllLIEyKa3aHHbIX MPaBOBbIX HOPM A0CTATOYHO
SICHO N onpeneneHHo. NosToMy npakTnyeckme npobnemsl, ove-
BWAHO, BO3HMKAIOT B pe3ynbTaTe HeOOoCTaTOYHOro MOHMMaHUS
MOHATUI, NCMOJb3YEMbIX B HOPMaXx.

B ctaTtbe 12 BceobLuen oeknapaums npae YenoBeka NpoBO3-
rnaweHo, YTO HUKTO He MOXET NMOABEepraTbCs MPOU3BOJIbHOMY

AKTyanbHble NPO6AEMbI KOHCTUTYLIMOHHOIO NPaBOCYAUs

BMeLlaTeNbCTBY B €r0 JINYHYIO M CEMEWHYIO XN3Hb, NPOU3BOJb-
HOMY NocsAraTenbCTBY HA HEMPUKOCHOBEHHOCTb XUNULLA, TalHy
KOPPECNOHAEHLUMN MU HA €ro 4ecTb M penytaumio. Kaxapin
4YenoBeK MMEET NPaBOo Ha 3aLLUUTYy 3aKOHa OT TaKkoro BMeLlaTesb-
CTBa UM Takmx nocsaratenscts [1, 95].

XXn3Hb BOOOLLE, 04EBUOHO, B MaTepuanbHO-NPaBOBOM
acnekte npeacTaBnsgeT coboi onpefeneHHOe covyeTaHue
06CTOATENBLCTB B HEKOW MOCNea0BaTeNbHOCTY.

CoueTtaHmne o0bCTOATENLCTB, MMEIOLLMX OTHOLLEHMEe Bonee K
KOHKPETHOMY 4YeNIOBeKy, YeM K KOMY-nnbo MHOMY, cUMTaeTcs
XXM3HbIO KOHKPETHOr 0 YesioBeka.

Ecnn paHHble 06CTOATENbCTBA MMEIOT OTHOLLEHME bonee K
JINYHO CaMOMYy Y€esI0BEKY, 4eM K KOMY-IMb6O MHOMY, TO OHU
COCTaBAAOT JIMHHYIO XN3Hb 3TOr0 YenoBeka.

Ecnu atnm obcTosATENbCTBA MMEIOT OTHOLWEHMe 6onee K
CEeMEeWHbIM OTHOLLEHUSIM KOHKPETHOrO YenoBeka, 4emM Koro-imbo
MHOr0, TO OHW COCTaB/AIOT CEMENHYIO XN3Hb 3TOr0 YesioBeka.

3anpeTr Ha NPOMU3BOJILHOE BMELLATENIbCTBO B JINYHYIO U
CEMEWHYIO XN3Hb KOHKPETHOro 4YesioBeka B KOHTEKcTe obLie-
onpenensLlero nNpuHUmMna, CoCTOALEro B TOM, 4TO NpU OCy-
LLEeCTB/IEHNM CBOMX MNpaB W CBOOOA KaXAbli YenoBeK O0SKeH
noasepraTbCs TOJIbKO TEM OrpaHUYEeHUsIM, KOTOPbIEe YCTaHOBe-
Hbl 3aKOHOM WCKJIIOYUTENbHO C LEesbio 0becnedyeHns O0MKHOro
NPU3HaHUS U YBaXXEHUS NpaB U cBOOOA, APYruX Ntoaen u yoosne-
TBOPEHUS crnpaBeainBbIX TpeboBaHUiM Mopanu, 0OLLECTBEHHOIrO
nopsiaka 1 odLero 6,1arococTossHMS B AeMoKpaTUieckom oblLie-
ctBe [1, 97], o3Ha4yaeT, 4TO Kakoe-NnMbo AesiHMe He CaMOoro Yeno-
BEKa B OTHOLUEHUW OOCTOATENbCTBA JINHHOW WU CEeMENHOW
XM3HN CaMOro 3TOro KOHKPETHOro 4efioBeka AOonyCcTUMO NULlb
NpwY HaNMM4YMK MO KpanHEN Mepe OAHOro U3 ABYX HMXENpPMBEOEH-
HbIX YC/TOBU, NepeYeHb KOTOPbIX SBMSIETCS MCHYEepPnbIBAOLLMM:

1. Ecnn B OTHOLLEHUM paccMaTpuBaemMoro ob6cToaTenbCTBa
JINYHOM NN CEMENHOM XN3HU KOHKPETHOIO YenoBeka CyLL,EeCTBY-
eT orpaHu4yeHue 3anpeTta Ha MPOM3BOJIbHOE BMELLATeNbCTBO,
YCTaHOBJIEHHOE 3aKOHOM UCKJTIOYUTENBLHO C LIeSbio 06ecneyeHuns
[OJIKHOIO NPU3HAHUSA U YBaXKeHUs npas 1 cBoOO 4, APYrnx 1 yOooB-
NeTBOpPEHUs cnpaBeasinBbIX TpeboBaHU Mopanu, oOLLEeCTBEH-
HOro nopsiaka v obLero 61arocoCTosAHUA B AEMOKPATUYECKOM
obuwecTse [1, 97].
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2. Ecnn paccmaTprBaeMoe OOCTOSTENbLCTBO HE SABNSIETCH
0BCTOATENBCTBOM JIMHHOM UM CEMEWNHOW XU3HU KOHKPETHOro
yesioBeka.

Mpn 3TOM K3 KOHCTPYKUUM M KOHTEKCTA BbILLIEYKA3aHHOMO
3anpeTa Bo B3aVMOCBS31 C OOLLIMMU NPpUHLMNaMn CyaebHOoro pas-
pEeLlEeHNs CNOPOB CNeayeT, YTO NPU BO3HUKHOBEHWM CMoOpa O Hapy-
LUEHMN NpaBa KOHKPETHOrO LA Ha TO, YTO HUKTO HE MOXET noa-
BepraTbCsi NPOM3BOJIbHOMY BMELLATENLCTBY B €ro JINYHYIO U
CEeMENHYIO XMN3Hb, NMLIO, KOTOPOE MoJiaraeT, YTO Takoe ero npaBo
HapyLleHo, A0JPKHO AoKasaTb Nullb cam dakT MOCTOPOHHErO,
3aTparmBatoLLEro ero JINYHYIO NI CEMENHYIO XN3Hb AEAHUS, KOTO-
poe ykasblBaeTCs Kak Hapyllawollee takoe npaso. O683aHHOCTb
[oKasaTb OTCYTCTBME 3TOro dpakTa NMbo Hanmyme xoTsa bl 0a4HOro
M3 BbILLIEYKA3aHHbIX HEOOXOAMMbIX YCOBWUIA, MO3BOMMBLLMX pPac-
cMaTpuBaTh 3TO AesiHUE Kak A0MyCTUMOE, NIEXUT BCELESO Ha ML,
KOTOPOE YKa3blBAETCS Kak COBEPLUMBLLEE 3TO AesHUE.

B 3TOM CMbICNIEe B COBPEMEHHOM MOHUMAHUWN XyO0XECTBEH-
HOe Mpou3BefeHVe (NPOn3BeAEeHNE N300Pa3UTENTBHOIO UCKYC-
cTBa), n3obpaxalllee KOHKPETHOro 4yenoBeka, Pe3ynbTaThl,
BUaeo3anmcu, ¢oTo-, KMHO-, Tene- U BUAEOChEMKM 3TOr0 Yeno-
Beka — BCe 9T0 pa3nuyHbie popmbl cbopa, XxpaHeHus, 06paboTku
WM MHOTO WCMOJIb30BaHUS MHMOPMaLMM O YEIOBEKE B TaKOM
BMAE, KOTOPbIN NO3BOMSIET Y3HATb B 9TON MHMOPMaALMN KOHKPET-
HOro YyenoBeka, a He KOro-nMbo MHoro. Tem cambiM yCTaHaBn-
BaeTCcs MakT NMOCTOPOHHEro AESHUS, 3aTparnBaloLEro JIMYHYHO
XW3Hb 3TOr0 YenoBeka.

Y3HaBaeMOCTb YCTaHABIMBAETCS BbISIBIEHNEM CXOOCTBA.

CxopacTBO He cnefyeT nyTaTb C TOXAECTBOM, TO eCTb NogMe-
HATb TaKylo KaTeropuo Kak peasnbHOe CXOACTBO OObEKTOB, MO4-
MeHsleTcsl cyrybo TeOpPEeTUHECKOM 1 yXXe MO3TOMY B peasilbHOCTU
NMPOCTO HEBO3MOXHON ANl Pa3/INyHbIX NPeaMeTOB MaTepuanb-
HOro MUpa KaTteropuen ToXAeCTBa — MAeanbHOro COBNaaeHus,
KOTOpOE AENCTBUTENIBHO UCCNEAYETCS, HO TOMbKO TOoraa, Koraa
HEeOoBX0AMMO YCTaHOBUTb GaKT COObITUIHOINO eAMHCTBA JIMYHOC-
™M (Kak Npu MUccnegoBaHUW Tpyna WK Npu aHanmae AesHUI
nmua), a He dpakT n3obpaxkeHus.

CxoacTBOM Mpu N300paxXeHNM YenoBeka sIBASIeTCA O4eBM-
Has 61M30CTb OCOBEHHOCTEN 3TOro YenoBeka M 0COOEHHOCTEN,
M300paKEHHbIX B N300paxeHnN.

AKTyanbHble NPO6EMbI KOHCTUTYLIMOHHOIO NPaBoOCyaust

B cuny Bbilleyka3aHHOrO NpuHLUMNAa 00L,EeoNpeaenstoLero
3Ha4YeHus NpaB 1 cBOOO YenoBeka 1 Npe3ymMnuun 4OO6POCOBECT-
HOCTW OMNpeaeneHHO BbIPaXXEHHOE yka3aHe Ha O4YEBUOHYIO O6nn-
30CTb OCOOEHHOCTEN M300paxaemMoro 4enoBeka U OCOOEHHO-
CTeN, N300PaxKEHHbIX B U30OPaXEHUN, O0IKHO BOCMPUHMMATLCSH
B MPaXOAaHCKMX OTHOLUEHUSIX Kak OOCTaTOYHOE [A0Ka3aTeflbCTBO
dakTa n30bpaxeHns 3TOro YenoBeka, A ONPOBEPXKEHUS KOTO-
poro Heo6xoaMMO AoKasaThb HaNM4Me XoTs Obl eLle OOgHOro — Apy-
roro — Takke n3obpaxaemoro B paccmaTprvBaemMoM mn3obpaxe-
HUN Yenoseka, 611M30CTb 0COOEHHOCTEN KOTOPOro U 0COOBEHHOC-
Teln, n30bpaxkeHHbIX B M300paxeHnn, bonee o4eBuaHa.

OcobeHHOCTN n30b6paxaemMoro yenoBeka n3obpaxarTcs B
M306paxeHnn, KOTopoe ANs Lefneii HopMaTMBHO-MPaBOBOMO
PEerynmMpoBaHms OONXHO ObITb 0ObEKTUBM3NPOBAHO.

Takas 06beKkTUBM3aLNA MOXET ObITb JTIOOO0NA.

Hn 3akoHOOaTeNbCTBOM YKpPaWHbI, HU 3aKOHOAATENIbCTBOM
Poccuitckon denepauun gonyctumas oobekTnsmsaumsa naobpa-
XXEHUS NPUMEHUTENIbBHO K COOTBETCTBYIOLLIMM HOPMaM NpPaBOBOro
perynmpoBaHus McHepnbiBaloLLE HE onpeneneHa.

B 3arnaBum ctatbu 308 [paxaaHCcKoOro kogekca YKpauHbl
ykasaHo: «OxpaHa MHTEpPecoB PU3NYECKOro nmua, N3obpaxeH-
HOro Ha doTorpadusax 1 B APYyrux XygoxXeCTBEHHbIX Npou3seae-
HUSAX», B 4aCTU NEepBOW 3TOM cTaTbW OTMe4YeHo: «PoTorpadus,
Opyrme xXyooXeCTBEHHbIE MPOU3BEAEHUS, HA KOTOPbIX M300pa-
XEHO PU3NYEecKoe NnLLo», a ganee ynoMmHaTCs NPoCcTo «HOoTo-
rpacdus, opyroe xyooXXecTBEHHOe npon3seaeHmne» [5].

B 3arnaBum ctatbu 152.1 [paxgaHcKkoro Kogekca
Poccuiickon ®epepaumm ykadaHo: «<OxpaHa n3obpaxeHus rpax-
OaHnHa», B 4YaCTU NMepPBO 3TOM cTaTb OTMeYeHo: «M3o0bpaxeHne
rpaxgaHnHa (B TOM yucne ero gortorpadpum, a Takke Buaeosa-
MUCK NN NPON3BEAEHNS N3006Pa3UTENbHOrO NCKYCCTBA, B KOTO-
pbIX OH N3006paxeH)», a Aanee yrnoMmHaeTcs NPOCTO «M306paxe-
Hue» [6].

B uacTtHOCTU, BOCMpoOM3BOASLME BU3yaslbHO BHELUHUM
061K YyenoBeka PUCYHOK, MPUM, KOCTIOM WM BHELLHWUIA 0BNKK,
rofioc, ABUXEHUS!, MHble OCODEHHOCTU KOHKPETHOrO YenoBeka,
BOCMNPOU3BEOEHHbIE ayANOBU3YaSIbHO OPYrMM 4YenOoBEKOM,
OOJKHBI MPU HEOOXOAUMOCTU, KOorga MOXET ycMaTpuBaTbCs
y3HaBaeMOCTb, OLLEHNBATLCS Ha NpegMeT CXOACTBa, NO3BOJSIO-
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Lero, HanpuMep, ycTaHaBaMBaTb AENCTBME MO N300PaXKEHUIO,
Hannune n3obpaxeHns N N3obpaxeHne Kak CTaTUYHbIA MaTepu-
asbHbIl OObEKT.

Bcsikoe n3obpaxeHne KOHKPETHOro 4esnoBeka, Mo CyTu,
ABNSEeTCs GEe3yCNOBHbIM CNeACTBMEM OMNPEOENIeHHOro B3anMo-
NENCTBUS, B KOTOPOM C OAHOM CTOPOHbI HEM3DEXHO BbICTYNaeT
caM 4enoBek B ero 0COOEHHOCTSX, BbIPAXEHHbIX Yepe3 NHPOP-
Mauuio 06 MHAMBMAYANIbHbIX MPU3HAKax 3TOro YesoBeka.

M noaTomy camo n3obpaxeHune noboro peanbHOro 4enose-
Ka — 9TO BCceraa BMeLlaTesibCTBO NO KPpanHEN MEPE B €r0 JINYHYIO
XUN3Hb.

Jlo HepaBHEro BpeEMEHU He MpuaaBanioCb 0COO0e 3HaYeHue
3TOMY CO BCEX TOYEK 3PEHUs OYEBUAHOMY OOCTOSTENBLCTBY JIMLLb
MOTOMY, YTO KaYeCTBEHHbIE N KONMNYECTBEHHbIE XapaKTepPUCTUKM
TEXHONOMMIA N YCTPOMCTB, MPOU3BOASALLNX N300PaKeHne YenoBeka,
0BGBLEKTMBHO ObIN HEAOCTATOYHbI [AJ11 BOSHMKHOBEHUSI peasibHOMN
00BLLIECTBEHHOWM OMACHOCTU MX UCMOJIb30BAHUS A1 MPOU3BOJIbHOIO
BMELLATENBLCTBA B JIMYHYIO Y CEMENHYIO XN3Hb YENTOBEKA.

C pacnpocTpaHeHneM LUNMPPOBbIX TEXHONOMMIA N MCMNOJb3YIO-
LMX UX BCEBO3MOXHbIX MEPCOHasbHbIX YCTPOMCTB, OCHALLLEHHbIX
MOCTOSIHHO COBEPLUEHCTBYIOLLMMUCS CpeacTBamMm cbopa, xpaHe-
HUS, NCNOJIb30BAHUS, PACNPOCTPAHEHUSA BCEBO3MOXHOW MHPOP-
Maunmm, BKJKOYasi, KOHEYHO Xe, U MHPOpMaUMIo O JINYHON U
CEeMEHOW XNU3HW YeNoBeKa, BO3HNKIIA HA MPAKTUKE U HEYKITOHHO
HapacTaeT peanbHas yrpo3a obLieonpenensiowemy npuHumny,
KOTOPbIA 3aK/OYaeTCsa B TOM, YTO MPU OCYLLECTBEHUN CBOWX
npaB 1 cBOOOA, KaXAbIl YENOBEK A0/MKEH NOoABepraTbCs TOJbKO
TEM OrpaHNYEeHUsM, KOTOPbIE YCTAHOBJIEHbI 3aKOHOM MCKJIOYM-
TENIbHO C LEesbio 06ecnevyeHns A0KHOMO NPU3HAHNS N YBaXEHUS
npae 1 ceobO, OPYrUX NIOOEN U YOOBNETBOPEHNS CMPaBEASINBbIX
TpeboBaHMn Mopanu, 0bLLECTBEHHOIo Nnopsaka 1 obuiero 6naro-
COCTOSIHMSA B AeMokpaTuyieckom obuiectse [1, 97].

Yrpo3a aTa 3ak/o4aeTcs B TOM, YTO MO NPUYMHAM, N3NT0XKEH-
HbIM BblLLE, B HACTOSsILLEE BPeMs NloOOW YenoBek B AENCTBUTENb-
HOCTM MOXeT NOABEPraTbCs NMPOU3BOJIbHOMY BMeLIATENbCTBY B
€ro JINYHYI0O N CEMENHYIO XN3Hb, MPOUN3BOJSILHOMY MocsraTesb-
CTBY Ha HEMNPUKOCHOBEHHOCTb XWUNULWA, TarHy KOPPEeCMnoHOEH-
UMM UM Ha ero 4YecTb U penyTauuto, BOMpeku cTtatbe 12
Bceobuien ageknapauym npaB yenoseka [1, 95].

AKTyasnbHble NPo6eMbl KOHCTUTYLIMOHHOIO NPaBoOCyAust

Mpn 3TOM NPOBO3rnalleHHOE B yKa3aHHOW CTaTbe NMpPaBo Ha
3alMTy 3aKOHa OT TakOro BMeELLATeNbCTBA WAW TakMx nocsira-
TEeNbCTB, KOTOPOE MMeeT Kaxaplin Yenosek [1, 95], npuobpeTaeT
Bce Oonee nokasaTesNlbHbll XapakTep, Tak Kak peanMlyemas,
€CTEeCTBEHHO, npexae BCero 4yepes cyaebHylo NpakTuKy 3almra
3aKoHa SIBHO He NoCneBaeT 3a Pas3BUTUEM COBPEMEHHON TEXHUKN
M TEXHONOTNA.

K coxaneHuto, noka, kak nokasblBaeT NpakTuka, 3a pa3BmTu-
€M HOBENLLNX TEXHUKU U TEXHONOI M HE MOCNeBaeT NPaBOCO3Ha-
HME He TONbKO rpaXaaH, HO N Cyaen.

OpHako He cneayeT 3abbiBaTb, HTO UMEHHO NPaBOM YenoBe-
Ka Ha HEeNnPUKOCHOBEHHOCTb €ro JINYHOM N CEMEMNHON XN3HMN,
BKJIIOYAKOLWMM U 3alMTy OT MPOM3BOSIbHOrO BMELUATeNbCTBA
n3obpaxeHnem, B 3HAYUTENBLHOM Mepe OonpenensieTcss Hernoc-
peacTBeHHas 9pPEKTUBHOCTb AEMOKPATUMN, peann3yemMon rocy-
[0apCTBOM, CTPEMSLLUMMCH K COBEPLUEHCTBY OOLLECTBEHHbIX
OTHOLUEHUAN UMEHHO Yepes3 HEYKOCHUTENBbHOE YBaXXeHne npas un
cB0obOf yenoseka.

A noka cknagbiBaeTcs napagokcanbHasa CUTyauns.

BHe BCAKMX COMHEHUIM AOENCTBUS MHOIMMX TENeKaHasaoB,
raset, npodnx CMW, a Takxe HEKOTOPLIX OpraHM3auuin, He Npu-
Haaexalyx K NoCneaHuM, U OTAeNbHbIX FpaXkaaH B OTHOLLEHUN
n300paxeHus, UHbIX CBEAEHUN O JIMHHOWN UM CEMEWNHOW XN3HWN
Apyrux niogen aBHO HapylwwalT dyHaaMeHTanbHOe NPaBo Yeno-
BeKa Ha 3almTy OT MPOM3BOJILHOIO BMELLIATENbCTBA B JINYHYIO U
CEMENHYIO XU3Hb.

EcTb 3aKkOHOOATENLCTBO — HE MAEeaNbHOE, HO BCE-Taku Mo3-
BONISIIOLLEE MPMBMEKATb K OTBETCTBEHHOCTM 3a Takoro poaa
HapyLleHus.

EcTb 1 cynebHbie pelueHmns, BbIHECEHHbIE MO Aenam OTHOCU-
TeNbHO Takux HapyLeHUr, N OONbLUMHCTBO 3TUX pPELUeHUn,
HECMOTPS Ha BeCbMa HE3HAYUTENbHYIO YaCTb B TOW WU MHOW
Mepe OLWMOOYHbIX, BCE-Taku BOCCTaHaBNMBAET HaPYLUEHHbIE
npasa.

Bnpouem, B 06LLEM CUTYALINIO TAXENO Ha3BaTb MO3UTUBHOWN.
Bo-nepBbiX, Janeko He BCEM U3BECTHO 00 ycnexax OTe4eCTBEH-
HOro CyoONpPON3BOACTBA B pa3peLleHnn NogoOdHbIX CNOPOB.

A BO-BTOpbIX, U 3TO rNaBHOE, CKNa[blBAeTCs YCTOMYMBOE
BreyaTtsieHne, 4To A0 CMX NOP rPOMaaHOE KONMYECTBO FpaxaaH,
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IOPUCTOB U Aaxe cyaen Tak U He MOXET MOHATb U 0CO3HaThb, YTO
abCoNMOTHO HemonycTumo nioboe Npou3BOJSIbHOE BMeLlaTesb-
CTBO B JIN4HYIO UM CEMENHYIO XWU3Hb YesT0BeKa.

M, noxoxe, COMHEHUI B YCMELUHOCTU 3aLLUNTbl XU3HN YENO-
Beka OT BMeLLaTeNbCTBa CO BPEMEHEM CTAHOBUTCS HE MEHbLLE, a
naxe 6onblue.

Takaa TeHOeHUUss OTHOCUTENbHO Mopann U HPaBCTBEHHO-
CTN, KOTOpble (POPMUPYIOTCS ObITYIOLLMM B OOLLECTBE MOHUMA-
HMEeM eCTeCTBEHHOMN Mepbl AONYCTUMOr0, HE MOXET He Bbi3blBaTb
caMoro cepbe3Horo 6ecnokoncTea.

Mo HawemMy MHEHWIO, B KOPHE U3MEHWUTb 3Ty HEraTUBHYIO
CUTyauuMto CrnocoOHO NULb KapauHaibHOE ycuneHue oOLecT-
BEHHOW aKTUBHOCTM B BOMPOCAax 3allmThl rpaxaaH npu nsobpa-
XEHUM 1 OT NtoOOro Apyroro rMPoM3BOJSIbHOrO BMELLIATENbCTBA B
JINYHYIO NN CEMENHYIO XN3Hb YenoBeka.

lMepBbIM peanbHbIM LWAroM B 3TOM HanpaBfieHUM MOXET
cTaTb, HANPUMEP, Mepa, B OCHOBE aHanornyHaa Tom, apdekTnB-
HOCTb KOTOPOW O0BOJILHO YCTOMYMBO MPOSIBASIETCS B BOMPOCax
3alMTbl NpaB NoTpeduTenen.

Mepa aTa 3aknoyaeTcsa B CO34aHnM NPaBoOBOro MexaHM3ma,
MO3BOJIAIOLWEr0 TPETbMM NMUaM No COOCTBEHHOW MHULMATUBE
3a9BnATb TpeboBaHMEe O BOCCTAHOBJIEHUN HAPYLUEHHOro npasa
rpakaaHnHa Ha 3aLmTy Npy ero N306paKeHNM U B MHbIX CITyHasnx
MPOM3BOJILHOrO BMELLATENbCTBA B €ro JIMYHYIO WU CEeMENHYI0
XM3Hb, @ TakXe O MNPUBNEYEHUN MNpPaBOHAPYLUUTENENn K UMYy-
LLECTBEHHON OTBETCTBEHHOCTU, pasMep KOTOPOW MOXeT ObITb
onpefeneH ykadaHMeM Ha OEHEXHYI0 CyMMYy B OMNpeaesieHHbIX
rpaHuLax, B3bICKMBAEMYIO B MOJIb3Y LA, NpaBa KOTOPOro Hapy-
LEHbI.

Mpu 3TOM Yy rpaxnaHunHa, NTMYHOE HEMMYLLECTBEHHOE NPaBo
KOTOPOro HapyLleHo, A0JIKHA 0CTaBaTbCs BO3MOXHOCTb B3bICKa-
HMSA B YMPOLLEHHOM MOPSiiKe COOTBETCTBYIOLLEN CYyMMbl BO3Me-
LLEHNA MOpanbHOro yuiepba, NPUINHEHHOrO HE3aKOHHbIMU Oel-
CTBUSIMU MPU M300paxkeHnn 1 Npu NtoOOM OpyromM NpPou3BOJb-
HOM BMELUATENIbCTBE B €ro JIMYHYID WUIN CEMENHYIO XU3Hb, a
TakXXe — COOTBETCTBYKOLIMX YObITKOB, OJIS1 YEro Ha 3TOM (OHe
[OBOJIbHO YMECTHbIM MOXEeT ObITb pPeLLUeHne OaBHO Ha3peBLUero
BOMPOCAa MNPakKTMYECKOro paclmMpenns GopM 1 BO3MOXKHOCTEN
opraHu3aumm MMyLLECTBEHHbIX OTHOLLEHUI, CBA3aHHbIX, HaMpu-

AKTyasnbHble NPo6eMbl KOHCTUTYLIMOHHOIO NPaBoOCyAust

Mep, C npaBamMy rpaxpaaHuvHa npu mM3obpaxeHun, KOTopblie B
HacTosLLLee BPeEMS B MMYLLLECTBEHHOM acnekTe KacarlTcs NLlb
BO3MOXHOCTW NMO3MPOBaHMSA 3a NnaTty nmbo B3bICKAHUS B ornpe-
OENEeHHbIX Cy4asix CyMMbl MOpaibHOro yuiepba. KoHeuyHo, 3TuMm
He McYepnbIBaeTCs BCe peasibHOe pasHoobpasne BO3HMKAOLWMX
B A@HHOM cepe NMMYLLECTBEHHbLIX BOMPOCOB 1 NPOOiem.

Bce npuBeneHHble NpUMeEpPbl HAarngoHO WANMKOCTPUPYIOT He
TOJIbKO TO, HACKOJIbKO CEPbE3HbI NPOOIEMBI 3aLUUTLI MPaBa Yeno-
Beka Ha cbop, xpaHeHne, obpaboTKy, pacrnpocTpaHeHne N NHoe
NCMONb30BaHME MHGOPMaLMN O ero MHANBUAYANTbHOCTU, HO U TO,
4YTO coBpemMeHHoe 0OLLEeCTBO BMOSIHE CNOCOOHO pasbupaTbcs B
3TMX Npobnemax u 3PPEKTUBHO UX PELLATb.

EcTtecTBeHHO, nocnegHee BO3SMOXHO Mpu ycnosun hpopmMm-
POBaHUS BHATHOW W OTBETCTBEHHON OOLLECTBEHHOW MNO3ULUN,
KoTopasa B AanbHerwemM OyaeT HeyK/IOHHO ONTUMU3UPOBATbLCS,
He OOroHss, a B onpeaesneHHOM CMbICTE NpeaBocxXmLILas n Kop-
PEKTUPYS YCUNIEHME N Pa3BUTME MMEIOLLMXCS NPOBIEM.

Benb Henb3s 3abbIBaTh, YTO B OCHOBE /110000 NpaBa AoJkKHa
ObITb MOpaJib Kak CUCTEMA OrpaHNYeHuin, 4OOBPOBOJSILHO N OCO3-
HAHHO MPUHMMAEMBbIX OOLLLECTBOM BOOOLLE U KOHKPETHbLIM YENOo-
BEKOM B YaCTHOCTMU.

CyLeCTBEHHbIM IBASIETCA TO, YTO MOPasb M HDABCTBEHHOCTb
MOryT U O0J/DKHbI MPUHUMATLCS He GOpPManbHO M CTATUYHO, a
TBOPYECKN U OUHAMUWYHO, T. €. DOPMUPOBATBLCS U OCYLLECTBNATb-
CSl HEMPEepbIBHO N MOCTOSHHO B XWMBOW M HENOCPEACTBEHHON
CBSI3M C HEYKJ/IOHHO pPa3BMBAOLMMUCS OOLLECTBEHHBLIMU MPO-
Leccamu.

M ogHUM 13 cambiX 3O@PEKTUBHbBIX MPAKTUYECKNX UHCTPY-
MEHTOB, BCELLEN0 COOTBETCTBYIOLLMX CaMOMy AyXy WU npupoae
OemMoKpaTnu, No3BONSAIOLWINX HE NIECTUCH B XBOCTE MHTEHCUBHO
NPOrpPeCcCHpYOLLIMX OBOLLLECTBEHHLIX MPOLECCOB, a BNUATL HA 3TN
NPOLECCHI, aKTMBHO HAMNpPaBfss UX B HY>KHOE PYyC/io 1 He Jonyc-
Kasi npy aTom 6€33aK0HMS 1 NPOU3BONA, ABASETCS NPUHLMM Npsi-
MOro 1 HENOCPeaCTBEHHOIO AENCTBUA NpaB U CBOOO, YenoBeKka
MU rpaxpaHuHa, Oonpenensiiolmx coaepXaHue M HanpaBiieHue
0esaTenNbHOCTN rocynapcTaa.
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Some issues of protection of the physical
entity related to photo-, film-, television-, video-
filming requirements in the context of the
requirements of international legal normative
acts and Ukrainian and Russian legislation

SUMMARY

The article deals with the issues of protection of interests of an
individual which occurs due to rapid development of technical
means of compiling, processing, preservation, distribution and
other implementation of the information related to an individual (to
photo-, film-, television-, video- filming) regardless of his/her will.

According to the author, a number of specific measures have
been undertaken for implementing this principle in Ukraine and
the Russian Federation. However, it seems that till nowadays
many citizens, lawyers and even judges cannot understand that
involuntary intrusion into private or family life of a person is
absolutely inadmissible.

AKTyasnbHble NPo6eMbl KOHCTUTYLIMOHHOIO NPaBoOCyAust

J. Schnizer

Justice of the Constitutional Court
of the Republic of Austria

Article 6 of the European Convention
on Human Rights and the Right to a Fair Trial

1. General Remarks

Art. 6 para. 1 European Convention on Human Rights (ECHR)
states that “in the determination of his civil rights and obligations or
of any criminal charge against him, everyone is entitled to a fair and
public hearing within a reasonable time by an independent and
impartial tribunal established by law”. Judgment must be “pro-
nounced publicly”. The public may be excluded from the trial for
certain reasons. For criminal trials, in particular, Art. 6 para. 2 ECHR
stipulates the principle of presumption of innocence, and Art. 6
para. 3 ECHR specifies a minimum standard of procedural rights.

Thus, Article 6 of the European Convention on Human Rights
provides for a number of organizational, jurisdictional and proce-
dural guarantees going far beyond the right to a trial before a law-
ful judge (Art. 83 para. 2 Federal Constitutional Law). Its great sig-
nificance for the Austrian system of law primarily derives from the
evolutionary interpretation of the notion of civil and criminal law by
the European Court of Human Rights (ECtHR), which differs sub-
stantially from the traditional terminology of continental Europe,
as well as the influence of common law, which stresses the crucial
function of a public hearing for a fair trial. Hence, the provision is
given a wide scope, which includes substantial parts of classic
administrative law. Currently, however, the long duration of hear-
ings constitutes the main practical problem in Europe: In 2005, for
example, 25% of the complaints lodged with the European Court
of Human Rights concerned the right to a decision by the nation-
al courts within a “reasonable time”.
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2. Civil rights and obligations

The European Court of Human Rights interprets the notion of
“civil rights and obligations”, as used in Art. 6 para. 1 ECHR,
autonomously and very broadly — at least by the standards of con-
tinental European law. The assessment of the individual case is of
particularimportance. National law must at least allow a justifiable
claim for recognition as a “right”. This also covers entitlements or
rights to the legitimate exercise of discretion. The point at issue is
not whether a decision is taken on the right as such, but rather the
“effects” of the decision on civil-law positions. As a result, Article
6 of the European Convention on Human Rights becomes applic-
able to administrative proceedings. In contrast, however, it is not
applicable to enforcement proceedings, as such proceedings do
not decide on the merits of the case.

Case law does not offer an abstract definition of what
accounts for the civil-law nature of a right. While the national clas-
sification as a civil-law matter is irrelevant, the substantive content
of the norm is to be assessed on the basis of national law. At any
rate, the European Court of Human Rights has held that property-
related rights are civil in nature. This applies, above all, to cases
relating to property, as specified in Article 1 of Protocol No 1 to
the ECHR, but also to cases relating to the use of property (e.g.
building law, industrial plant and equipment law, water law), pri-
vate income-generating activities or claims against social insur-
ance institutions. This shows that the term “civil law”, as used in
Art. 6 ECHR, covers a large area of public law.

The Constitutional Court does not follow the case law of the
ECtHR without reservation. Within the aforementioned group, it
distinguishes between a “core area” of civil rights, i.e. cases relat-
ing to relations of citizens with one another and therefore tradi-
tionally governed by civil law, and cases that only touch upon civil
rights “in their effects”. In the opinion of the Constitutional Court,
cases of the former type have to be decided on the merits of the
case by a tribunal, as specified in Art. 6 ECHR, whereas a mere
review by the Administrative Court and the Constitutional Court,
which does not consider all substantive and legal issues, is suffi-
cient in cases of the latter type. Nevertheless, a public oral hear-
ing within a reasonable period of time is considered to be indis-
pensable in such cases as well.
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3. Criminal charges

The ECtHR also has its own, autonomous interpretation of the
term “criminal charge” in Art. 1 para. 1 ECHR, taking into account
the “intention and the purpose of the ECHR” and, consequently,
going beyond classic criminal law. As can be derived from the
Court’s case law, the primary question to be considered is
whether under national law the offence is classified as a criminal
offence, but even if that is not the case, it may still be subject to
criminal law on account of the nature of the infraction or the type
and severity of the sanction to be imposed. Above all, if the sanc-
tion serves the purposes of prevention and repression (“deter-
rent” and “censuring”), the offence is subject to a norm of crimi-
nal law. Particularly severe sanctions, such as extended prison
terms, always come under the heading of “criminal law” accord-
ing to Art. 6 ECHR. This position is also held by the Constitutional
Court.

4. Decision by an independent and impartial tribunal

The significance of Art. 6 para. 1 ECHR resides in the fact that
it calls for decisions in the aforementioned matters to be taken by
an “independent and impartial tribunal” and that the legal subject
has a subjective right to a decision taken by such body based on
the law (access to a court).

The term “court” (“tribunal”) used in Art. 6 para. 1 ECHR is
not equivalent to the (formal) notion of a court as used in the
Federal Constitutional Act. According to the case law of the
European Court of Human Rights, the elements that qualify a judi-
cial body as a tribunal are its judicial function (decision in a case
on the basis of legal rules and according to a formal procedure),
its independence of the executive branch of government and vis-
a-vis the parties, and its impartiality. Its independence and impar-
tiality must also be guaranteed by the mode of appointment of its
officers and their (long) terms of office. The Constitutional Court
follows the case law of the ECHR in this respect as well.

The jurisdiction of such a court must cover the examination of
all relevant substantive and legal issues. The Constitutional Court
therefore concludes from Art. 6 ECHR that civil courts are bound
by decisions of other authorities only to the extent to which the
parties in the civil trial were parties to the proceedings before that
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other authority (right of access); that other authority and its pro-
ceedings have to meet the requirements of Art. 6 ECHR. The right
of access to a court is understood as the right to an effective
guarantee of protection by the law, which may include the right to
free legal assistance.

The right to a decision by a court/tribunal does not guarantee
several stages of appeal. According to Art. 6 ECHR, a court deci-
sion at a single instance is sufficient. Contrary to that, Art. 2 of
Protocol No 7 to the ECHR guarantees that everyone convicted of
a criminal office by a tribunal has the right to have his/her convic-
tion or sentence reviewed by a higher tribunal. Austria has entered
a reservation, stating that both the Administrative Court and the
Constitutional Court are to be regarded as “higher tribunals”. This
is sufficient even in cases in which collegiate bodies pursuant to
Art. 133 para. 4 of the Federal Constitutional Act decide on crimi-
nal charges within the meaning of Art. 6 ECHR, which are not sub-
ject to review except by the Constitutional Court (e.g. the Supreme
Disciplinary and Appeals Commission in disciplinary cases involv-
ing lawyers). Exceptions are possible in certain cases (e.g. minor
punishable offences). Decisions pursuant to § 33a of the
Administrative Court Act (Rejection) are deemed to be sufficient.

5. Fair trial

The obligation to hear the parties in a fair and equitable man-
ner refers to the rules of a “fair trial”, which are, however, not
clearly defined. In the opinion of the Constitutional Court, it is
essential for the party concerned to “effectively represent his/her
interests”. This includes, in particular, the right of parties to have
access to the files and to be heard. This includes the right to be
informed of all the evidence produced, the possibility to comment
on questions of fact, and the obligation to thoroughly examine the
assertions of the parties. The “principle of equality of arms” also
derives from the obligation to ensure a fair trial. It requires adver-
sarial proceedings and demands that a fair balance be main-
tained between the parties at the trial. Moreover, the essential
issues must be referred to in the reasons given for the decision.
To assess if a trial was fair or not, it has to be considered in its
entirety. Legal remedy can be sought against irregularities or
defects in the proceedings at lower courts.
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While the general requirement of a fair trial applies to all civil
and criminal cases, Art. 6 para. 3 ECHR guarantees everyone
charged with a criminal offence the following minimum rights:

a) The right to information on the nature and cause of the

accusation to be communicated as promptly as possible
and in alanguage the accused understands; Art. 6 para. 3
(a) ECHR.

b) The right to have adequate time and facilities for the
preparation of his/her defence; Art. 6 para. 3 (b) ECHR.

¢) The right to defend himself/herself in person or through
legal assistance of his/her own choosing or, in the
absence of sufficient means, to be given it free when the
interests of justice so require; Art. 6 para. 3 (¢c) ECHR.

d) The right to examine witnesses against him/her and to
obtain the attendance and examination of withesses on
his/her behalf under the same conditions as witnesses
against him/her; Art. 6 para. 3 (d) ECHR.

e) The right to have free assistance of an interpreter if
he/she cannot understand or speak the language used in
court; Art. 6 para. 3 (e) ECHR.

Another right deriving from the right to a fair trial is the right to
avoid self-incrimination. An accused must not be forced to pro-
duce evidence against himself/herself (nemo tenetur-principle).
This is also related to the presumption of innocence (Art. 6 para.
2 ECHR). However, it does not exclude the possibility of the court
drawing unfavourable conclusions from the silence of the
accused when evaluating the evidence presented, provided such
conclusions are based on common sense and prima facie evi-
dence is convincing.

6. Public oral hearing

Art. 6 para. 1 ECHR guarantees a public hearing (GE:
“Offentlich ... gehort wird”, FR: “entendue ..... publiquement ).
Publicity of the hearing means that the hearing is open to the gen-
eral public. The hearing must be held before the court called upon
to decide on points of fact and points of law. According to Art. 6
para. 1 ECHR, excluding the public is only permitted in exception-
al cases.
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Art. 6 para. 1 ECHR also provides for the judgment to be pro-
nounced publicly; this requirement is not always taken into consid-
eration in the procedural rules. The question whether the possibili-
ty of public access to the judgment constitutes a sufficient substi-
tute for public pronouncement is an open one, but has been
answered affirmatively by the European Court of Human Rights. In
the Court’s opinion, the requirement of public pronouncement is
met even if the full wording of the judgment is made accessible only
to those individuals who can prove a sufficient interest in the case.

A. WHnyep
Cyabsi KoHctutyumnoHHoro Cyna
ABcTpurickori Pecriybnvku

CtaTtba 6 EBponenckon KOHBEHLUN
no npasam 4yesioBeKka v NpaBo Ha cnpaBsenJsiusoe
CyAonpousBoaAcTBO

Pe3iome

Cratbs 6 EBponerickonn KoHBeHUMM MO npaBaM YenoBeka
npeaycmaTpuBaeT psan OpraHuU3auMOHHbIX, 3aKOHOAATENbHbIX U
MPOLLECCYaIbHbIX FapaHTMIA NpaBa YesioBeka Ha CyaebHyo 3aLunTy.

bonblloe 3HavyeHne JaHHOW CTaTbU Oas aBCTPUICKOW npa-
BOBOW CUCTEMbI NPEXOE BCENO CBA3AHO C TOIKOBAHMEM MOHATUN
rpa>kgaHCcKoro 1 yronoBHOro npaea EBponenckmm cygom no npa-
BaM 4yenoseka (ECITH), KoTOpoe CyLleCTBEHHO OT/IM4aeTCcs OT

. TPAONUMOHHOW TEPMUHONOMNMMN  KOHTUHEHTAsIbHOM
EBponbl, a Takke BNUSAHUSA 0OLLEro npaea, nogyepKu-
BAIOLLLErO peLlaoLLyo QYHKUMIO MyONANYHBIX CYyLLIAHUA
B CMpaBeaIMBOM CyaebHOM pas3bupartenscTse.

MonoxeHusa CTtaTbn 6 TONKYOTCA OOCTATOYHO
LUMPOKO, TEM CaMblM BKJIHOHAA CYLLECTBEHHYIO 4acCTb
KJ1laCCNYEeCKOro agMUHMCTPATUBHOIO npaera. OgHako B
HacTosLEee BPEMS OJINTENIbHOCTb CNYLLIAHNM ABNSIETCSH
rnaBHOM NpakTuyeckor npobnemon B EBpone.
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H. Hortenhuber

Justice of the Constitutional Court
of the Republic of Austria

The Constitutional Court in its Role
as an Election Court

l. Introduction

The Constitutional Court is, ultimately, the only body to review
the results of elections to general representative bodies (national
parliaments: National Council, Federal Council; regional parlia-
ments of the nine Laender, municipal council), the European
Parliament and — as a specifically Austrian feature — to self-govern-
ing bodies (constituent bodies of statutory institutions representing
organized interests, e.g. chambers). It also decides on challenges
to elections to important executive positions (e.g. Federal
President, members of provincial governments, mayors), regard-
less of whether the election is by popular vote or by representative
bodies. Moreover, the jurisdiction of the Constitutional Court covers
decisions on a loss of seat by an elected member of any represen-
tative body and proceedings relating to the instruments of direct
democracy (popular initiative, plebiscite and referendum).

The Constitutional Court’s election review function compris-
es the verification of the election result in terms of numbers as
well as the election procedure as a whole. The election procedure
is reviewed objectively for errors which — provided the unlawful-
ness identified is found to be of a “material” nature — may lead to
the elections or parts thereof to be declared null and void (invali-
dated or partially invalidated). It is important to underline that
(partial) invalidation of elections can only be pronounced by the
Constitutional Court if the alleged unlawfulness of the electoral
procedure has been established and has been found to have had
an impact on the election result (principle of materiality). In this

=]
5



=]
ol

Koncrurymonnoe MPABOCYAUE - 4(62)'13

context, it should also be noted that the Constitutional Court — as
the body in charge of reviewing general legal norms — has the
right to suspend electoral review proceedings in order to review
the underlying legal provisions, provided the Court is concerned
about prejudicial norms of electoral law. The Court may therefore
examine legal norms governing the election procedure, the divi-
sion into electoral districts or the processes applied in the deter-
mination of election results and, if need arises, repeal such norms
as unconstitutional (e.g. provisions governing voting by postal
ballot, division into electoral districts, etc.).

Il. The right to challenge elections

The following parties have the right to challenge elections:

1. in the case of elections to general and special represen-
tative bodies, the group of voters who submitted a list of candi-
dates to the competent electoral authority, through their repre-
sentative authorized to accept service;

2. a candidate claiming to have been unlawfully deprived of
his/her right to stand for election;

3. in the case of elections to certain executive bodies (e.g.
provincial government, executive officers of local governments)
elected by a body of qualified voters, a certain number of that
body of voters (one tenth of its members, but at least two).

This means that the right of a voting-age citizen to participate
in an election (active voting right) cannot be enforced by the voter
himself/herself, but only indirectly by the voter groups (parties)
who submitted a (valid) list of candidates. The only possibility
open to citizens is to challenge the (non-) entry into the list of vot-
ers in separate administrative proceedings; they cannot fight
against their exclusion from the act of voting as such (refusal to
hand over the ballot paper, denial of access to the polling station)
before the Constitutional Court.

Ill. Prerequisites for proceedings to be initiated

Proceedings to challenge an election are initiated upon appli-
cation, which can only be submitted after the election, i.e. after
the announcement of the result. Individual actions by an electoral
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authority (e.g. refusal to admit a voter group to the election) can-
not be challenged separately. This means that voter groups who
were not admitted to the election have to wait until after the elec-
tion to challenge the election for non-admission to that — and only
that — particular election. An election can be challenged on the
basis of any alleged unlawfulness in the electoral procedure; such
unlawfulness may also reside in the unconstitutionality of prejudi-
cial provisions of electoral law.

The application submitted has to contain the certain request
namely to declare the election procedure in whole or part as null
and void. The alleged unlawfulness of the procedure must be duly
reasoned and substantiated in the application, i.e. specific reasons
must be given for the challenge and presented in a credible manner
and/or the grounds for an alleged unconstitutionality of the under-
lying provisions of electoral law have to be outlined. As a matter of
principle, the Constitutional Court reviews an electoral procedure
only within the limits of the unlawfulness alleged in the application.
Beyond that limit, the Court is not entitled to conduct an ex-officio
review of the lawfulness of the electoral procedure. If, however, the
Constitutional Court has doubts about the constitutionality of the
legal provisions to be applied in the review, the challenge proceed-
ings are suspended and the legal provisions concerned are exam-
ined for their constitutionality. Upon completion of this review, the
election review proceedings are resumed, considering any
changes in the legal situation that may have resulted from the norm
review. If the corrected legal situation no longer provides an ade-
quate basis for the challenged election, it is deemed to have taken
place without legal basis and therefore declared void as a whole.

When examining the lawfulness of election procedures, the
Constitutional Court not only applies national law, but also has to
consider the provisions of the European Union if the case is sub-
ject to EU law (e.g. in the case of elections to the statutory body
representing labour — Chamber of Labour). Moreover, EU provi-
sions (Art. 22 para. 1 TFEU - Treaty on the Functioning of the
European Union, Art. 1 of the Municipal Elections Directive and
Art. 40 GRC - European Union Charter of Fundamental Rights)
explicitly state that citizens of the Union residing in a Member
State of which they are not nationals may exercise the right to vote
and to stand as candidates in municipal elections.
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Like any other court faced with a question of interpretation of
European Union law, the Constitutional Court, when applying
Union law and having doubts about its interpretation, has to refer
the question to the Court of Justice of the European Union.
Pending an answer to its question, the Court has to suspend the
election review proceedings. In proceedings concerning the elec-
tion to a constituent body of the Chamber of Labour (General
Assembly), the Constitutional Court applied to the Court of
Justice of the European Union for a preliminary ruling
(Constitutional Court 2 March 2001, W1-14/99) on the question of
whether Union law (Decision 1/1980 of the Association Council)
gives an employee of Turkish nationality the right to stand as a
candidate in the election to that body. After the Court of Justice of
the European Union had ruled in favour of the right to stand in
elections (Case C-171/01), the Constitutional Court continued its
election review proceedings and declared the election invalid on
account of the fact that the national election authorities had
denied the eligibility of the candidate in question.

IV. Scope of invalidation of elections

If the Constitutional Court establishes that the election pro-
cedure or parts thereof were against the law, the election has to
be declared null and void in whole or part, if the unlawfulness had
an impact on the outcome of the election. It is important to note
that the election can be declared partly invalid: If, for instance,
errors occurred in a single electoral district in the course of elec-
tions to the National Council, the Constitutional Court may
declare the election in that district invalid “from the time of vot-
ing”. Difficulties may arise in assessing the hypothetical relevance
of an error. Answering this question may involve calculation
processes: Given the system applied in Austria to calculate the
seats due to the individual voter group (d’Hondt method), a single
vote may be decisive for the allocation of seats. If a (decisive) vote
was wrongly counted for a party standing for election, this results
in the election being declared (partly) void, which means that the
votes have to be re-counted, but the election does not have to be
repeated. If electoral rules intended to exclude the possibility of
manipulation and abuse in the electoral procedure have been vio-
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lated, a (potential) impact on the result is deemed to exist and evi-
dence of concrete manipulation is not required. The
Constitutional Court declared a direct mayoral election void,
because ballot cards for postal voting had unlawfully been issued
on the basis of requests received by telephone, including for
other family members who had never applied themselves. Hence,
the possibility of manipulation could not be excluded.

V. Loss-of-seat proceedings

Proceedings relating to the loss of a seat won in an election
are closely related to the electoral proceedings outlined above.
Apart from the right to stand as a candidate in elections, eligibili-
ty also includes the right to keep a seat won in elections and to
exercise the office thus obtained. The Constitutional Court con-
sistently rules that the right to exercise an office only covers the
protection of a seat won in an election to a general representative
body, but not to an office received (derived) from such represen-
tative body. A loss of seat is only possible for the reasons speci-
fied by law. The reasons stated by the legislator must be of a seri-
ous nature, otherwise the Constitutional Court would initiate legal
review proceedings and repeal the provision (e.g. change of
domicile and resulting loss of eligibility, VfSlb: 14,804/1997). In
loss-of-seat proceedings the Constitutional Court decides once
and for all if the seat is lost for justified reasons. The Constitutional
Court either pronounces the loss of seat upon application of the
representative body (direct loss-of-seat proceedings), or it
reviews the loss-of-seat decision pronounced by an administra-
tive authority (indirect loss-of-seat proceedings).

VI. Review of the instruments of direct democracy

In conclusion, and without elaborating in detail, | should like
to mention that the Constitutional Court also reviews the applica-
tion of instruments of direct democracy, such as plebiscites, pop-
ular initiatives and referenda. The Court reviews the procedure
and, if necessary, establishes its unlawfulness, which results in
the plebiscite, referendum or popular initiative being declared
invalid.
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X. XepreHnxiobep

Cyabs KoHctutyumoHHoro Cyna
ABcTpurickori Pecriybivikim

KoHcTuTyunoHHsbin Cya,
B POJIN 3J1IEKTOPaNbHOro cyaa

Pe3iome

KOHCTUTYUMOHHbIN Cyn, sIBNSE€TCS €OUHCTBEHHbIM OpraHoMm,
paccMaTpuBaloLLMM CMOpPbl, KacaloLmecs pe3ynbTaToB BbIDOPOB B
npencTaBuUTENbHbIE OpraHbl. BaXHO nog4YepkHyTb, 4TO TOJIbKO
KOHCTUTYUMOHHLI Cya, MOXeT npu3HaTb pe3ynbTaTbl BblIOOPOB
HeOoenCcTBUTENbHbIMK, €Cnn npeanoflaraemble HapylleHust no-
BNUSININ HA pe3yrbTaTbl BbIOOPOB.

Cyn, MOXeT paccMOTpeTb TakXe BOMPOC KOHCTUTYLIMOHHOCTM
NMpaBoOBbIX HOPM, PEryInMpyloLLMX npouenypy Belbopos. B noknage
aBTOpP yKkasblBaeT TakXe Ha YCNOBUS MHULMMPOBAHMS NMPoLeaypsbl,
CyObEKTOB, MMEILLMX NPaBO HA OCcNapMBaHue pPe3ybTaToB BbIOO-
poB B KOHCTUTYLUUMOHHbIN Cya,

Mpu paccMOTpPeHUn 3aKOHHOCTU M3bupaTesnbHbIX Npoueayp,
KoHCTUTYUMOHHbIN Cyn pyKOBOACTBYETCSH HEe TOJIbKO HaLMOHasb-
HbIM 3aKOHOOATENIbCTBOM, HO W AO/IKEH Y4YMTbIBaTb MOJSIOXEHUS
EBponenckoro cot3a, ecnu oeno nognagaeT noa AeNCcTBme rnpasa
EC.
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Organisation of Executive Power
in a Democratic State

Abstract

The article analyses the organisation of executive power in a
democratic state, marking out the development of understanding
executive power in the 20th century.

Firstly, by use of legal theory cognitions and court practice,
the author defines the executive power. According to the classic def-
inition, the executive power comprises those state functions, which
are not legislation and justice. In the system of separation of pow-
ers, the executive power is realised by the president and the gov-
ernment with the assistance of state administration carried out
under the subordination of the latter.

In the article, the author points out that the principle of state
administration unity has originated as a result of parliamentarism
development to ensure parliamentary control over the executive branch.

In the concluding part of the article, the author analyses the
trend typical of the 20th century, namely, establishing independent
institutions for the performance of certain executive power func-
tions. The author highlights both the causes for the origination of
such a practice and the situation in the modern-day democratic
state. Additionally, the author provides an insight into the practice
of the Constitutional Court of the Republic of Latvia concerning the
conditions for creating independent institutions.

=
=



2l
o

Koncrurymonnoe MPABOCYAUE - 4(62)'13

Key words: executive power, separation of powers, parliamen-
tarism, independent institutions, state audit (the Court of Auditors),
central bank, due administration

I. Introduction

Organisation of power of a modern-day democratic state is
based on the principle of separation of state powers. In Europe,
already the French Declaration of Human and Civic Rights of 26
August 1789 in Article 16 sets forth that any society, in which no
provision is made for guaranteeing the fundamental rights or for the
separation of powers, has no Constitution.!

The formulation of this declaration statute providing that there
is no constitution without the separation of power is not incidental.
The ideas of constitutionalism provide for restricting the state
power to protect the fundamental rights of a person and to prevent
usurpation of the state power for the interests of an individual per-
son or a group of persons.2 With the constitution, restriction of the
state power is realised by determining both a distribution of com-
petencies among various state authorities and specific procedures
for exercising particular state authorities.? Therefore, up until our
day, implementation of the principle of separation of powers is the
central problematic issue of the state power organisation law.4

Initially, restriction of the executive power and inclusion in the
state power separation system was a challenge for putting constitu-
tionalism to effect, in order to find a proper position for the parlia-

1 Déclaration des Droits de 'Homme et du Citoyen de 1789. Available at:
http://www.conseil-constitutionnel.fr/conseil-
constitutionnel/francais/la-constitution/la-constitution-du-4-octobre-
1958/declaration-des-droits-de-l1-homme-et-du-citoyen-de-
1789.5076.html

2 8ajo A., Limiting Government. An Introduction to Constitutionalism,
Central European University Press, Budapest, 1999, pp. Xxiv—xv.

3 Chalmers D., Asquith C., Outlines of onstltutlonalpLaw Sweet &
Maxwell, London 1925, p 3

4 Judgment of 20 December 2006 by the Constitutional Court of the
Republic of Latvia in the case No 2006-12-01, Paragraph 6. The judg-
ment text in glish is available at:
http://www.satv.tiesa.gov. 1V/up10ad/Judg 2006-12-01.htm
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ment in the constitutional order in capacity of the people’s represen-
tation. Meanwhile, consolidation of parliamentarism triggered a
directly opposite trend, because the theoreticians and practicians of
constitutional law addressed the issue of securing the role of execu-
tive power in state administration. After WWIL, a new trend devel-
oped in Europe, namely, formation of separate state institutions as
independent from the legislator’s and government’s political control.

In this article, the author will analyse the 20th century tenden-
cy to fragment the executive power by forming independent insti-
tutions, which are constantly monitoring certain fields of the exec-
utive branch. In order to achieve the objective of the article, the
author will consider the concept of executive power within the con-
text of the principle of separation of state powers, as well as will
analyse the principle of unity of the executive branch and will high-
light the trends of forming independent institutions and the neces-
sity for such institutions in a democratic country.

I1. The Concept of Executive Power

The classic theory of separation of state powers is based on the
idea that all state functions can be divided into three groups — leg-
islation, execution (state administration) and justice. For the per-
formance of these activities, separate institutions are formed in a
country, and they are mutually independent, they control and bal-
ance each other.’ In the theory of law, also the objective of separa-
tion of state powers traditionally is also formulated — to prevent
power usurpation tendencies and to foster moderation of power.®

5 Judgment of 16 October 2006 by the Constitutional Court of the

(F ublic of Latvia in the case No. 2006-05-01, Paragraph 10. The

gment text in English is available at:
ttp://www.satv.tiesa.gov. lv/upload/2006 05-01.rtf. See also: de
Montesquieu  C., The Spirit of Laws, Book XI.
http://constitution.org/cm/sol 11.htm#001

¢ Judgment of 1 October 1999 by the Constitutional Court of the
Republic of Latvia in the case No 03-05(99), Paragraph 1 of the
Concluding Part. The judgment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/03-05-99E.rtf. See also: Madison
J. Federalist No. 51. http://constitution.org/fed/federa51.htm
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Already since the times of Professor Georg Jellinek, a certain
trend has taken shape, namely, to negatively define the executive
power, which means that the executive power includes also those
state functions, which are neither legislation nor justice.” By using
this method, also the Constitutional Court of the Republic of Latvia
has recognised that tthe executive power is the state function, which
is neither legislation nor justice.8

Legislation in the practice of the Constitutional Court is
defined as the adoption of statutes, namely, as exercising the rights
to regulate a certain matter with the law.® Whereas, justice is dis-
pute settlement in a contradictory process between two or more par-
ticipants, based on legal norms.!® It must be stressed that the
Constitutional Court has given a narrow definition of the legislative
and justice functions.

For instance, the Senate of the Supreme Court of the Republic
of Latvia refers to proclamation of external statutory acts of any
level as legislation.!! Furthermore, Professor Fyodor Kokoshkin
also included adoption of objective legal provisions in the legisla-

tion, dividing it into the ordinary and constitutional legislation.!2

7 Emnnexs [, Obmiee yuenue o rocymapetse, M3nanue }O6pmu/mecxaro
Kamxuaaro Marasuna H. K. MapteraoBa, Cankt-Iletepoypr, 1908, c.
447 - 454; Kokxomkun @. @., Jlexkuun no odumemy FOC(\éI[agCTBeHHOMy
mpaBy, 3epuano, Mocksa, 2064, c. 184 —189. [Jellinek G., General doc-
trine_about the government, Publisher: Law Bookstore of N.K.
Martinov, St. Petersburg, 19081,\/Fp. 447-454; Kokoshkin F. F., Lectures
in general state law, Zertsalo, Moscow, 2004, pp. 184—189.]

s Judgment of 16 October 2006 by the Constitutional Court of the
R?ubllc of Latvia in the case No. 2006-05-01, Paragra‘ph 10.2. The
udgment text n English is available at:

ttp://www.satv.tiesa.gov.lv/upload/2006-05-01.rtf

9 Judgment of 16 December 2005 by the Constitutional Court of the
Republic of Latvia in the case No. 2005-12-0103 Paragraph 12. The
Lu gment text in English is available at:

ttp://www.satv.tiesa.gov.lv/upload/2005-12-0103E.rtf

1oJudgment of 14 March 2006 by the Constitutional Court of the
Republic of Latvia in the case No. 2005-18-01, Paragraph 16.1. The
Lu gment text in En%llsh is available at:

ttp://www.satv.tiesa.gov.lv/upload/2005-18-01E.rtf

1 Judgment of 9 March 2004 of the Supreme Court Senate of the
Republic of Latvia in the case No. SKA-39, Paragraph 11. The judg-
ment text is available at: http://www.at.gov.Iv/Tiles/archive/depart-
ment3/2004/ska-39-2004.pdf

12 Kokomkua @. @., Jleknun 1o oOIeMy rocyJapcTBEHHOMY IIpaBy,
3epuasio, Mocksa, 2004, c. 186 — 189. [Kokoshkin F. F., Lectures in
general government law, Zertsalo, Moscow, 2004, pp. 186—189]
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On the other hand, the practice of the Constitutional Court refers
only to the competence of adopting laws vested in the Saeima (the
Parliament) and in the totality of Latvian citizens as legislation.!3 It
derives from the practice of the Constitutional Court that both the
adoption of regulations of the Cabinet of Ministers, as well as of
other external statutory acts, which are adopted on the grounds of
the legislator’s delegation constitute the executive power.!4

Likewise, the Senate of the Supreme Court has defined the
function of justice broader than the Constitutional Court. The
Senate of the Supreme Court has equated the function of justice
with functions implemented by judicial authorities.!> Nevertheless,
it recognises that the function of justice should be referred only to
hearing such cases in the court, in which the principle of adversial-
ity is observed, namely, that at least two parties of contradicting
interests must participate in a procedure, however, the final deci-
sion must be adopted by an independent arbitrator — the court. In
other cases, the court authorities are exercising the functions of the
executive branch, which have been delegated to their competence
in compliance with the law.16

The definitions of legislation and justice affect the definition of
the work of executive power. If legislation and justice is defined in
an expanded way, the definition of the executive power work nar-

13 Judgment of 16 December 2005 by the Constitutional Court of the

Re(}oublic of Latvia in the case No. 2005-12-0103, Paragraph 12. The
{111 gment text in English is available at:
ttp://www.satv.tiesa.gov.lv/upload/2005-12-0103E.rtf
14 Judgment of 9 October 2007 by the Constitutional Court of the
Republic of Latvia in the case No. 2007-04-03, Paragraph 14. The
{111 gment text in English is available:
ttp://www.satv.tiesa.gov.lv/upload/judg_2007-04-03.htm
15Decision of 9 March 2004 by the Department of Administrative Affairs
of the Supreme Court of the Republic of Latvia in the case No. SKA-
39, Paragraph 11. The decision text is available at:
http://www.at.gov.lv/files/archive/department3/2004/ska-39-2004.pdf;
Decision of 26 Aﬁ)ril 2005 by the Department of Administrative Aftairs
of the Senate of the Supreme Court of the Republic of Latvia in the case
No. SKA-199, Paragraph 8. The decision text is available at:
http://www.at.gov.lv/files/archive/department3/2005/ska-199-2005.pdf
16 Judgment of 14 March 2006 by the Constitutional Court of the
Re(}oublic of Latvia in the case No. 2005-18-01, Paragraph 16. The
{111 gment text in English is available at:
ttp://www.satv.tiesa.gov.lv/upload/2005-18-01E.rtf
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rows. However, if legislation and justice is defined narrowly, the
executive power functions automatically expand.

The broad and varying extent of functions of the executive
power work already during the interwar period in the Latvian pub-
lic law science served as grounds for doubting suitability of the
Montesquieu scheme of classic separation of powers for the defin-
ition of functions of a modern state. The leading Latvian public law
specialist Professor Karlis Dislers wrote: “But what should an
administrative worker with the executive power function falling
under his consideration in the Montesquieu scheme? This function
does not correspond to any actual task, and it does not have any
actual content. Therefore, it is the work with the administrative law
theory that insistently encouraged the author to revise the
Montesquieu theory of three state powers to change it into a state
power function theory suitable for the modern developed state,
achieving it mainly by dividing the Montesquieu executive power
into several actual state power functions, which correspond to actu-
al tasks of the state and therefore comprise definite real contents.”17

In line with this approach, Karlis Dislers divided the executive
power function in state-sustaining and state-developing functions.
The state-maintaining functions were the administratively econom-
ic, administratively policing, and defensive function. The state-
developing functions, for their part, comprised federative, adminis-
tratively cultural, controlling, and regulatory functions.!8

Even though this theory is not recognised in the Latvian pub-
lic law today, it shows the expanse of the executive power function.
It was precisely the various tasks of the executive power and the
necessity to implement some of them as independently of the gov-
ernment’s political influence as possible that served as the cause for
establishing independent institutions in the executive branch.

7Dislers K., Ievads Latvijas valststiesibu zinatng, [Introduction to pub-

lic law science] A.Gulbis, Riga, 1930, pp. 37-38.
18 Ibid, pp. 34-36.
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III. Unity of Executive Power

Section 6 of the State Administration Structure Law of the
Republic of Latvia provides for a principle of a single hierarchical
system. No institution or administrative official may remain outside
this system.!9

The principle of a single state administration is necessary to
ensure the control of the Cabinet of Ministers over implementation
of all executive branch functions. Pursuant to the Constitution of
the Republic of Latvia20 the Cabinet of Ministers is the constitu-
tional executive power holder in the Republic of Latvia.?!

Thereby, the executive power function is delegated to the author-
ity of the Cabinet of Ministers, even though certain executive power
actions with the purpose to ensure separation of powers can be dele-
gated also to other constitutional institutions. It can be concluded that
those executive power activities, which are not delegated to other
constitutional institutions, fall under the authority of the Cabinet of
Ministers, which is responsible for their implementation.?2

Implementation of executive power functions is a task so
expansive that the Cabinet of Ministers cannot manage it by itself.
Therefore, the Constitution prescribes that the Cabinet of Ministers
may establish state administration institutions and may delegate a
part of its authorities to these institutions, while maintaining control
through the subordination mechanism and responsibility for the
performance of delegated tasks.23

The state administration institutions are implementing the
administrative (state administration) functions of the executive
branch, which along with the political functions of the executive

19 State Administrative Structure Law. http://www.mk.gov.lv/en/mk/dar-

bibu-reglamentejosie-dokumenti/administration-structure-law/

2 Constitution of the Republic of Latvia. http://saeima.lv/en/legisla-
tion/constitution

21Judgment of 16 October 2006 by the Constitutional Court of the
Republic of Latvia in the case No. 2006-05-01, Paragraf)h 15.3. The
udgment text in English is available at:
ttp://www.satv.tiesa.gov.lv/upload/2006-05-01.rtf

22]bid, Parag{/a;fh 10.4. o

zLevits E., Valsts un valsts parvaldes juridiska struktiira, [Legal struc-
tll%rsel ;)f thezst%te and state administration], “Jauna parvalde” 2002, No.

> Pp. 2=¢.
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branch implemented by the Cabinet of Ministers constitute the
authority in the field of executive power devolved with the
Constitution to the Cabinet of Ministers. In order for the Cabinet of
Ministers to be able to assume political liability for implementation
of all authority delegated to it in the executive branch, subordina-
tion of the state administration to the Cabinet of Ministers is neces-
sary, namely, the Cabinet of Ministers must have such legal mech-
anisms at its disposal, which could ensure proper operations of the
state administration institutions.24

In order to apply these core principles, Article 58 of the
Constitution establishes that state administration institutions are
subordinated to the Cabinet of Ministers. According to conclusions
drawn by the Constitutional Court, the aim of this provision is to
combine all the state institutions performing the functions of the
executive branch in one single system under the subordination of
the Cabinet of Ministers.2

The state administration unity and subordination to the Cabinet
of Ministers to a great extent derives from the parliamentarism
principle included in the Constitution. Formation of parliamen-
tarism historically implied restriction of the monarch’s power and
the parliament’s political control over the executive power. In order
to enable effective implementation of this control, the government’s
political responsibility of the entire executive power was necessary.
That, accordingly, automatically meant that the state administration
institutions are subordinated to the government, so that the govern-
ment would have access to legal mechanisms of implementing the
politics of parliamentary majority.26 Thereby “the cabinet of min-

2 Judgment of 16 October 2006 by the Constitutional Court of the
Republic of Latvia in the case No. 2006-05-01, Paragraph 11. The judg-
ment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/2006-05-01.rtf

25 Judgment of 9 July 1999 by the Constitutional Court of the Republic of
Latvia in the case No. 04-03(99), Paragraph 2 of the Concluding Part.
The judgment text in  English is  available at:
http://www.satv.tiesa.gov.lv/upload/04-03-99E.rtf

2% Mucenieks P., Ministru atbildibas institlits vEsturiskas attistibas gaita
[Ministerial accountability institute during the historical development],
“Tieslietu Ministrijas Véstnesis” 1922, No. 5, pp. 216-228.
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isters accountable before the parliament is the sole active supreme
body of executive power, through which the unity of executive
power in the country is established.”2?

The Constitutional Court has very accurately highlighted the
importance of Article 58 of the Constitution in putting the parlia-
mentarism principles into effect: “Article 58 of the Constitution
along with the second sentence of Article 53 of the Constitution
[envisaging countersigning of the State President’s decrees] prevent
dualism of the executive power, namely, these Constitutional pro-
visions prevent the politically unaccountable State President’s pos-
sibilities to give decrees to state administration institutions and
administer their work without the consent of the Cabinet of
Ministers, which is responsible before the Saeima.”28

In the modern public law, regardless of the risks included in
this system, dualism of the executive power or the division of exec-
utive branch authority between the president and the government
has turned into a rather popular mechanism.2° Even though at the
time of drafting the Constitution, Weimar Constitution had already
been adopted and taken effect,30 the Latvian public law experts
took a negative stance toward dualism of executive power.3!

Karlis Dislers clearly indicated that the parliamentary logic
requires subjecting the executive power to the legislator: “It would
be illogical, if two execute power bodies were to be maintained in
a parliamentary structure, one of which (the cabinet of ministers) is

a7Dislers K., Dazas piezimes pie Latvijas Refublikas Satversmes projek-

ta (tieSa likumdoSana un valsts prezidents) [A few remarks about the
Draft Constitution of the Republic of Latvia (direct legislation and the
state president)], “Tieslietu Ministrijas Véstnesis” 1921, No. 4/6, p. 147.

28 Judgment of 16 October 2006 by the Constitutional Court of the
Republic of Latvia in the case No. 2006-05-01, Paragraph 15.1. The
judgment text in English is available at:
http://www.satv.tiesa.gov.lv/upload/2006-05-01.rtf

28aj6 A., Limiting Government. An Introduction to Constitutionalism,
Central European University Press, Budapest, 1999, pp. 199-202.

% Die Verfassung des Deutschen Reichs. fConstitution of the German
Reich] http://www.lwl.org/westfaelische-
geschichte/que/normal/que843.pdf

31 Dislers K. Izpildu varas evoliicija.[Evolution of the executive power]
“Tieslietu Ministrijas Vestnesis” 1921, No. 4-6, pp. 93-108.
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subordinated to the legislator’s power and accountable before it,
while the other (the president of the state) is independent of the leg-
islator and not accountable before it. [..] The former, regular for-
mation of parliamentarism took the course by which the head of
state gradually loss the role of an active executive power body and
through it, even though as if remaining outside the parliamentary
system, he became acceptable for this system as an element that
does not interfere with its unity.”32
Karlis Dislers used the constitutional practice of the French
Third Republic to justify this conclusion. Regardless of the exten-
sive authority of the republic’s president vested in him by the con-
stitution of the French Third Republic, in practice, “the fundamental
principle of the constitution is, or it should be, that the president
shoots rabbits but does not rule.””33 The president of the republic lost
his de facto authorities in 1877 following the conflict of the French
president Patrice de Mac-Mahon with the parliamentary majority,
which ended in the president’s resignation.34 The following presi-
dent Jules Grévy recognised that he conforms to the laws of parlia-
mentarism and would never oppose the national will voiced by the
constitutional bodies. This announcement or what is also known as
Grévy Constitution ensured unity of the executive power and subor-
dination to the government accountable before the parliament.35
Therefore, in parliamentarism, all state administration institutions
should be subordinated to the government, which is held politically
accountable to the parliament. This concept was realised in the
Constitution, by introducing unity of the executive power and envisag-
ing a state president having symbolic and representative functions.3¢
%2 Dislers K. Francijas prezidenta Miljerana atkapsanas valststiesiska
nozime. [Impact of the French president’s Millerand’s resignation on
33}1&? ublizc5 %;aw] “Tieslietu Ministrijas Véstnesis” 1924, No. 6/7, p. 264.
34Che§1£1)ilier J.-1., Histoire des institutions et des régimes politiques de la
France de 1789 a 1958, [History of institutions and political regimes in
France: 1789-1958] Dalloz, Paris, 2001, pp. 314-318.
ss1bid, pp. 328-329.
s%]ljanova D., The Governmental System of the Republic of Latvia, [in:
ronowski, N., Drin6zi, T. And T. Takécz éds.): Governmenta]

IS(ystems of Central and Eastern European States. Oficyna a Wolters
luwer Business, Warsaw, 2011, pp. 419-421.
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IV. Independent Institutions

Nevertheless, already during the parliamentarism formation
and consolidation period it turned out that all state administration
institutions cannot be fully subordinated to the government. In
some cases, it was necessary to establish institutions, which are not
subordinated to the government and implements its functions inde-
pendently. Therefore, the statement voiced in jurisprudence, name-
ly, that the functioning of a modern state requires establishing sep-
arate institutions, which do not fit in the classic system of separa-
tion of powers, is a well-grounded one.37

The state audit was among the first of such institutions in the
practice of constitutionalism. According to Karlis Dislers: “The
state audit is not an administrative institution; it is a peculiar inde-
pendent institution, which has been entrusted with a peculiar func-
tion, and because of this function we can regard the institution at
hand as a control institution. We must get used to the approach that
alongside legislative, administrative, and judicial institutions, these
peculiar control institutions also exist in the modern-day states.”38
Karlis Dislers also pointed out that initially the state audit was an
institution of state administration comprised in the executive
branch, however in a modern state subject to the court of law it has
become an independent state authority body with its own peculiar
function.3?

In order to establish the special status of a state audit, already
at the beginning of the 20th century, this institution oftentimes was
enshrined in the constitution as an independent institution. For
instance, Article 87 of the Constitution prescribes that the state
audit office is an independent collegial institution. Article 92 of the
1922 Constitution of the Republic of Lithuania*0 stipulated the state

37 Prokop K., Polish Constitutional Law, Temida 2, Biatystok, 2011, p.

175.

sDislers K., Ievads Latvijas valststiesibu zinatn€ [Introduction to public
law science], A.Gulbis, Riga, 1930, pp. 195-196.

»]bid, p. 195.

4 Lietuvos Valstybés Konstitucija [Constitution of the Republic of
Lithuania]. http://It.wikisource.org/wiki/Lietuvos_Valstybés
Konstitucija (1922 m. rugpjacio 1 d.)
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auditor’s duty to monitor the state revenues and expenditure, as
well as state property and commitments.

After the Second World War, similar independence in Europe
was envisaged for the central banks. In order to prevent the politi-
cians’ influence on monetary policy and to ensure price stability,
the devastating consequences of which were clearly proven by the
Great Depression experience in Europe, the central banks were
granted an independent status. It means that the political state pow-
ers cannot affect the fields of issue of bank-notes, crediting, and
bank sector control. The theory recognises that such a mechanism
allows providing stability of national currencies and of prices,
which ensure the prerequisites for economic growth of countries.4!

Independence of central banks is so important factor of eco-
nomic stability and development that it is specifically envisaged by
the European Union founding treaties. Article 127 of the Treaty on
the Functioning of the European Union envisages a European
Central Bank system, the main objective whereof is to maintain
price stability.#2 In legal sciences, it is recognised that establish-
ment of a European Central Bank system implies an unprecedented
delegation of monetary sovereignty from national to supranational
level. That, for its part, imposes an obligation for the member states
to maintain their national central banks, the independence of which
is not questioned.43

For the most part, the independence of central banks is guar-
anteed by stipulating the status and functions in the national consti-
tutions. Article 227 of the 1997 Constitution of Poland establishes
that the National Bank of Poland is the central bank of the state hav-
ing exclusive rights to issue bank-notes and to provide monetary

41 bapen6Ooiim I1.JI., T'amxues T'A., Jlapurckuii B.U., May B.A.,
Koncturynmonnas skoHomuka, KOctunmadopm, Mocksa,[Barenboim
P.D., Gadzhiev G.A., Lafitskiy V.I., Mau V.A., Constitutional econom-
ics, Yustinform, Moscow] 2006, pp. 395-397.

42 The Treaty on the Functioning of the European Union. http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2008:115:0047:01
99:en:PDF

s Drévipa K. Centralo banku neatkariba: paSmerkis vai instruments.
[Independence of central banks: an aim 1n itself or a tool] “Jurista
Vards” 2009, No. 47(590), pp. 14-15.
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policy.#4 Article 111 of the 1992 Constitution of Estonia prescribes
that the Bank of Estonia is entitled to issue the Estonian currency.
The Bank of Estonia must regulate the currency circulation and
must ensure national currency stability.4>

Alongside the state audit and the central bank, also the ombuds-
man or the authorised agent for the protection of human rights is also
established in the European countries as an independent institution.
The task of this institution is to ensure the protection of human rights
and to monitor that the executive power does not violate human
rights of persons.4¢ An interesting aspect to consider is the fact that
in the Baltic States, the institution of an ombudsman was first intro-
duced by Estonia during the authoritarian regime taking Scandinavia
as an example. Article 47 of the 1938 Constitution of Estonia envis-
aged an institution of legal chancellor, whose duties included exam-
ination of lawfulness of statues issued by public institutions.4”

Therefore, in a modern democratic state, it is impossible to del-
egate all executive power functions to the government and subordi-
nated state administration institutions. A certain sphere of state
administration can be removed from the government authority and
delegated to an independent public institution, if it is found that a
public institution subordinated to the government could not ensure
sound administration in the respective sphere.#8 In such cases, the
legislator normally subordinates the respective institution directly

to its own control, excluding it from the executive power system, or

44Constitution of the Republic of Poland.
http://www.sejm. gov.fpl/prawo/konst/anglelski/kon1 .htm
4sConstitution o the Republic of Estonia.

http://www.president.ee/en/republic-of-estonia/the-
constitution/index.html
4 Kytpuc I, 3ammura mpaB dYenoBeka — CyHIeCTBEHHas (GYHKIHS
Koncturynuonuro cyna u IlpaBosammrtHuka Jlareuw, [in:%
Constitutional Justice in the New Millenium. [Kutris G., Protection o
human rights — an important function of the Constitutional Court and
Ombudsman of Latvia] Almanac, Njhar, Erevan, 2007, %yg 74-T17.
#Constitution ~ of the  Estonian  Republic ~ (1938).  http:
/len.wikisource.org/wiki/Constitution _of the Estonian_Repubhc_(l938§
48 Judgment of 16 October 2006 by the Constitutional Court of the
R?ublic of Latvia in the case No. 2006-05-01, Paragrth 16.3. The
ng gment text in English is available at:
ttp://www.satv.tiesa.gov.lv/upload/2006-05-01 .rtf
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establishes it in a form of an independent institution. Thereby, it is
possible to achieve that a certain sphere is regulated by a depoliti-
cised and fully independent institution.49

Based on historic experience with strengthening the indepen-
dence of a state audit and of the central bank, by creating them as
public authority bodies and in the constitution text stipulating
expressis verbis their independence and functions, many countries
strive to determine all independent institutions in the constitution.
Latvia has opted for a different approach — independence of the
respective institutions is ensured through legislative procedure, tak-
ing into account that Article 57 of the Constitution entrusts the leg-
islator to determine the mutual relations of public institutions in
exercising the state authority.

The former chairperson of the Legal Committee of the
Parliament of the Republic of Latvia Linards Mucin$ during the
parliamentary debates emphasised the legislator’s role in establish-
ing such independent institutions: “And life itself has proven it, and
the European development has proven it that a whole range of insti-
tutions have formed after the Second World War, and they are in
particular referred to as autonomous institutions, which are not
under the government’s subordination, but at the same time special
laws have been adopted on these institutions, and they perform a
relevant social task. At the same time, regardless of the fact that
they do not depend from the government, they have been granted
rather peculiar and vast authorisations.”0

The Constitutional Court also emphasised that it is necessary
to provide for the status of certain independent institutions by
means of legislative procedure, as the Saeima decides on the need
of such a regulation. The Constitutional Court indicated that the
Constitution authorises the Saeima to establish independent institu-
tions in cases, when it is otherwise infeasible to ensure sound gov-

498ajo A., Limiting Government. An Introduction to Constitutionalism,
Central European University Press, Budapest, 1999, pp. 202-203.

% Transcript of the third sitting of the autumn session of the 7th
Convocation of the Saeima of the Republic of Latvia on 19 September
2002. http://saeima.lv/steno/2002/st_1909/st1909.htm
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ernance. Likewise, the Constitutional Court indicated that in a
democratic country, releasing certain state administration institu-
tions from the subordination to the Cabinet of Ministers ensures
sound governance in such spheres of administration, which are
related to the control of operations of other public institutions, to
ensuring price stability, as well as to levelling out the protection and
interests of certain freedoms.>!

At the same time, the Constitutional Court judgment also sets
strict limits to the legislator’s freedom of conduct.

Firstly, it is not permissible to forms such independent institu-
tions, the functions of which can be just as effectively performed
also by an institution under the subordination of the Cabinet of
Ministers.

Secondly, there are field of executive branch, in which inde-
pendent institutions cannot be established. In a democratic repub-
lic, parliamentary control is essential implemented through inter-
mediation of a responsible government over armed forces and state
security institutions.

Thirdly, as the Saeima forms an independent public institution,
it must ensure proper democratic legitimation of that institution, as
well as must introduce into the law effective mechanisms of moni-
toring the operations of that institution.52

Nevertheless, the doctrine of establishing independent institu-
tion as formulated by the Constitutional Court is accurately
defined: establishment of such institutions is still an exception from
the unity of state administration and should be permissible, when
otherwise it is infeasible to ensure proper administration in the
respective sphere of executive branch. Likewise, spheres are men-
tioned, in which formation of independent institutions is not per-
missible, and qualitative requirements in formation such institu-
tions have been established.

st Judgment of 16 October 2006 by the Constitutional Court of the

Republic of Latvia in the case No. 2006-05-01, Paragra})h 16.3. The

judgment text in English is available at:
lgt%://www.satv.tiesa.gov.lv/upload 2006-05-01.rtf
2]bid.
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The stance of the Constitutional Court has been accepted also
by the legislator, envisaging its authority in Clause 2 of Section 2
of the Law on the Structure of the Cabinet of Ministers: “The
Saeima can by law delegate the implementation of the executive
power in certain spheres also to other institutions, which are not
subordinated to the Cabinet of Ministers, but for the monitoring of
operations whereof the law establishes effective mechanisms.”>3

However, a certain tendency is observed in practice: it could be
referred to as fragmentation of the executive power. Increasingly,
state administration institutions want to obtain a status of an inde-
pendent institution also in fields, where formation of such institu-
tions is not necessary, in order to get rid of the government’s polit-
ical control and to be able to operate independently.

In addition, in some European countries, previously unfamiliar
institutions are being established, which assume new responsibili-
ties. For instance, Article 44 of the Fundamental Law of Hungary
provides for a special Budget Council with the responsibility of
supporting the parliamentary legislative activities and examining
balance of the state budget. Taking into account the fact that the
2011 Fundamental Law of Hungary>* provides the Budget Council
with rights to assess the conformity of the state budget project to
the defined fiscal policy principles, this institution, in effect, is
granted with veto rights, which restrict the freedom of govern-
ment’s and parliament’s conduct in the process of planning public
revenues and expenditures.

Having regard to the securing of fiscal discipline principles in
the European Union member states and the provisions of the new
Treaty on stability, coordination, and governance in the economic
and monetary union,>> formation of such institutions can be
expected also in other European Union member states.

ssLaw on the Structure of the Cabinet of Ministers.
http://www.likumi.lv/doc.php?id=175919& from=off

%The Fundamental Law of Hungary. http://www.kormany.hu/down-
load/4/c3/30000/THE%20FUNDAMENTAL%20LAW%200F%20H

UNGARY.pdf o . .
ssTreaty on stability, coordination and governance in the economic and
monetary union.http://european-

council.europa.eu/media/639235/st00tscg26 enl2.pdf

AKTyasnbHble NPo6eMbl KOHCTUTYLIMOHHOIO NPaBoCyAust

Nowadays, it is ever more difficult to define the executive
power as a single and hierarchically organised system of state
administration institutions, which is subordinated to the constitu-
tional executive power carrier. Independent institutions, which are
not directly subordinated to the parliamentary majority and govern-
ment’s political will, are being formed in ever more important
spheres significant for the public interests. The relevant institutions
oversee their spheres autonomously, based on professional knowl-
edge and long-term perspective on the development of the respec-
tive field. Such a system affects also the implementation of the prin-
ciple of democracy, because it is ever more difficult for the voters at
elections, when choosing particular political proposals, to influence
the governance of the relevant spheres. As these fields are governed
independently of the political power, it is no longer possible to affect
the decisions to be made in these fields by way of elections.

Therefore the executive power in a modern democratic state is
fragmented, by excluding ever more important spheres from political
control and transferring them to the competence of professional tech-
nocrats. That, consequently, could possible call for a revaluation of
understanding of the classic principle of separation of powers, because
the government or president being the carrier of the constitutional exec-
utive power, no longer portray the true decision-making mechanism.

V. Conclusions

1. According to the traditional understanding, the executive
power includes those functions, which are not legislation or justice.
The executive power is exercised by the constitutional executive
power carrier — the government or the president — and the state
administration institutions under its subordination.

2. The principle of unity of the executive power envisaging
hierarchical subordination of all state administration institutions to
the constitutional executive power carrier, formed as a result of par-
liamentarism to ensure the parliament’s ability to affect and politi-
cally control all operations of the executive power through govern-
ment accountable before the parliament.
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3. In a democratic state, for the purpose of governing certain
spheres, it is necessary to form institutions, which are not subordi-
nated to the government and which implement its functions inde-
pendently. It is permissible in such spheres of governance, which
are not related to the control of operations of other public authori-
ties, to ensuring price stability, as well as to the protection of cer-
tain freedoms and equalising interests.

4. Traditionally independent institutions have been enshrined
in the constitution by envisaging their independence and functions
in the constitution text. However, establishment of such institutions
is permissible also by means of legislation as the legislator pre-
scribes their independence guarantees.

5. A democratic state has also such spheres of the executive
branch, in which independent institutions may not be created, such
as the fields of state defence and security.

6. The parliament in establishing an independent institution
must ensure proper democratic legitimation of that institution, as
well as must effectively introduce the mechanisms of monitoring its
operations into the law.

A. NMnenc

3asenyroLumii kagheapori Teopun n UCTopuUn rnpasa
JlaTBurickoro yHMBepcuTerTa,

CTapLUNi OPUCKOHCYJIbT IOPUANYECKON CIyXOb!
lNapnameHTta JlatBuiickovi Pecrybavku

OpraHnsaumns UCNOJIHUTEJIbHOW BNacTu
B AI6MOKPaTU4EeCKOM rocyaapcree

Pe3iome

CtaTba NOCBsLLEHA OpraHM3aLnm UCNONTHUTENBLHOM BNacTu B
LEMOKPATUYECKOM rocyaapcTBe, Pas3BUTUIO NMOHMMAHUSA UCMNOJ-
HUTENbHOW BNacTu B XX BEKe.

AKTyasnbHble NPo6eMbl KOHCTUTYLIMOHHOIO NPaBoCyAust

CornacHo knaccmyeckomy onpefeneHnto, NCNoMHUTENbHas
BNacTb BK/OYAET T€ roCyfapCTBEHHbIE (YHKLUU, KOTOPbIE HE
SIBNSOTCS 3aKOHOTBOPYECKMMU Ui cyaebHbiMu. B cucteme pas-
heneHns BnacTen UCMOMHUTENIbHAs BAacTb OCYLLECTBASETCS
NPe3naeHTOM U NPaBUTENLCTBOM MNpPU COOENCTBUM rOCYyOapCT-
BEHHOWN afiMUHNCTPALVN.

B cTatbe aBTOp OTMEYaeT, YTO NPUHLUMMN €OUHCTBA CUCTEMBI
rocygapCTBEHHOM BNacTV BO3HWUK B pe3yfbTaTe pas3BuTmg napna-
MeHTapuaMa gns obecneyvyeHms NapaaMeHTCKOro KOHTPONs 3a
WNCMNONHUTENBHOM BNaCTbIO.

B 3akiounTeNbHOM YacTu CcTaTbW aBTOP aHaAM3UPYeT TeH-
neHumn XX Beka, B HaCTHOCTU, CO34aHVE HE3ABUCUMbIX UHCTUTY-
TOB AJ19 BbINOSHEHUS ONpeneneHHbIX GYHKUMA MCNOHUTENbHOMN
BNACTW, NOAYEPKMBAET MPUYMHBI BO3HUKHOBEHUNS TakOM NPaKTu-
KM 1 CUTyaumm B COBPEMEHHOM AEMOKPATUYECKOM rocyaapCcTBe.
Kpome Toro, aBTop AaeT npeacrasneHme o npaktuke KOHCTUTy-
umoHHoro Cypa JlatBuiickon Pecnybnukm, onucbiBasi yCroBUs
C030aHNs HE3aBUCUMbIX MHCTUTYTOB.
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Mpodeccopy
Fennaguvio MNMetpoBunyy Xykosy - 90 net

30 anpensa 2014 roga 3aCnyXXeHHo-
My topucTty Poccuiickoii Depepaunu,
OOKTOPY I0puanyeckmx Hayk, npodpec-
copy, NoyeTHOMY amnpekTopy Mexay-
HapPOLHOro MHCTUTYTa KOCMWYECKOro
npasa (Mapwnx), Akagemmky MexayHa-
POAHOM akageMumn acTPOHaBTUKMU
(Ctokronem) n Akapemun npobnem
OVUNIOMAaTMYECKUX HAayK U MexAayHa-
poaHbIX OTHOLWeHKU (Poccus) XXykoBy
leHHaoumio leTpoBMYy MCMONHAETCH
90 ner.

"eHHagnm NeTtposuny XXyKoB poausi-
csa B Mockse. OH yyacTBoBan B Bennkoin OTeyecTBeHHOM BOMHE. B
asrycte 1941 r. Ha 3anagHoM (pPOHTE MOJSY4MST OCKONOYHOE pa-
HeHue, Oblsl Ha U3nevYeHun B rocnmTanax no ma 1942 r., satem ¢
Mas no gekabpb 1942 r. BoeBan Ha 3anagHom ¢poHTe. B panb-
HenLweM CnyXxusn B OMKHOCTU PU3pyKa B BOMHCKOM YacTu r. Kup-
xay. HarpaxaeH opaeHom "OTeyecTBEHHOW BOVHBI" | CTENeHU n
Mepansammn. Betepan Benvkoii OTe4ecTBEHHOM BOWHLI.

.M. XKykoB OKOH4YMN BCeCol3HbI I0PUANYECKUA 3a04HbIN
WHCTUTYT (HbIHE - MOCKOBCKUI roCyAapCTBEHHbLIN IOPUONYECKNT
yHuBepcuteT umenun O.E. KytaduHa - MIMNOA) B 1947 r. n B TOM
Xe rogy nocTynui B acnupaHTypy MHCTUTyTa rocygapcTsea u npa-
Ba Akagemun Hayk CCCP, rae 3awmtnn kaHANAATCKYO Anccep-
Taumio Ha Temy "Bopbba CCCP 3a memokpaTuyeckoe paspelle-
HMe BOMnpoca O NoJIbCKO-repMaHckon rpanmue” (1951 r.).

C 1951 r. no 1955 r. I".T1. )KykoB 3aBeoBan CEKTOPOM Mnpasa
Akagemuun Hayk JlnTosckon CCP. [Janee OH 3aHMManCcs Hay4yHo-
MCCnenoBaTeNbCKoM AeAaTeNnbHOCThIO B IHCTUTYTE rocyaapcTtea
n npaea AH CCCP. Bbin y4yeHbim cekpeTapem Komuccuum AH no
NpPaBOBbIM BOMPOCAM MEXMIAHETHOIrO MPOCTPAHCTBA.

MHdopmauus, dakTbl, COOOLLEHUS

B 1966 r. B HcTuTyTe rocymapctea v npasa AH CCCP TI.I1.
KyKOB 3almTn AOKTOPCKYO ancceptaumio no teme "MexayHa-
pOaHO-NpaBoBble NMpobaemMbl ocBoeHus kocmoca”. C 1970 r. no
1978 r. )XykoB 3aBenoBan kadenpor MexayHapooHOro rnpasa
OdunnomaTtunyeckow akapemum MU CCCP,ac 1981 r.no 1988 r.
- cektopom OOH oTaena mexayHapoaHbIX opraHusauuin MHcTu-
TyTa MUPOBOW 3KOHOMUKM U MEXAYHAPOAHbIX OTHOLWEHU (MM 3-
MO) AH CCCP.

Bonee 30 net paboTbl cea3biBatoT I'.I1. XXykoBa ¢ Poccuickmm
YHUBEPCUTETOM APYXObl HapoaoB. C 1965 r. no 1969 r. npodec-
cop .M. )XXykoB npenoaasan Ha kKapeape MexayHapoaHoro npa-
Ba YHMBepcuTeTa opyx0bl HapoaoB um. M. Jlymymosl, B 1988 T.
OH BEPHYJICH B YHMBEPCUTET, B KOTOPOM NPENOAAET N0 CEN AEHb.
Mpodeccop I.M. XXykoB nunummnposan B 2010 r. npouecc noaro-
TOBKW CTYAEHTOB kKadenpbl MexayHapoaHOro npasa K y4acTuio B
MeXAyHapOAHOM KOHKYPCE Mo MeXAyHapOAHOMY KOCMUYECKOMY
npasy M. M. Jlaxca. [lo ero nHuyuatmee Ha kadegpe cosnaH
LleHTp MexayHapoaHOro KOCMUYECKOro npaea, Ha 6ase KoTopo-
ro NPOBOASTCS KOHPEPEHUMN 1 Kpyrible cTonbl. B 2014 r. usapaH
y4ebHuK "MexayHapoaHoe KOCMUYecKkoe npaBo” noa peaakuyen
.M. XXykoa n A.X. Abawumpngse.

eHHagui MeTtpoBuy XXykoB 15 net 6Gbin BMLUE-NPE3NOEHTOM
MexayHapogHOro MHCTUTYTa KocMmyeckoro npasa (Mapux), a B
HaCTOSILLLEE BPEMS €0 NOYETHbLIN ANPEKTOP. 3a BKNaL B HAYYHYIO
pa3paboTky NpobnemMm MexayHapoaHOro KOCMUYecKkoro rnpaea B
1968 r. HarpaxaeH 30/10To Meaanbio U rpamoTon MexayHapo-
HOW acTpoHaBTuyeckon pegepaumm n MexayHapoaHOro UHCTU-
TyTa KOCMUYECKOro npaea.

Mpodeccop XXykoB npuHMMan ydactme BO MHOMMX MeXayHa-
POOHbLIX OUMAOMaTUYECKMX COBELLaHUSAX U KOHMEpPeHUusix, B
4acTHOCTU Ceccusx lpugmnyeckoro nogkomuteta Komuterta
OOH no kocmocy (1963 n 1979 rr.), Pabouen rpynnbl o NpsiMo-
My BeLlaHuo ¢ nomoulpto cnytHmkoB (1970 r.), CneunanbHoro
komuteTa no Yctary OOH v ycunenuto ponn Opranmaaumm (1975
r.), KondpepeHumm OOH no kocmocy (BeHa, 1968 r.). Aunnoma-
TUYEeCKOW KOoHdepeHuun no BosaylwHomy npasy (1978 r.) w i
KoHpepeHumn no mopckomy npasy (1979 r.).

B 1978-1979 r.r. I".IN. XXykoB 6bIn1 n36paH no KOHKypCy 3aMec-
TuTenem eHepanbHOro cekpetaps MexayHapogHoW opraHm3a-
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umn rpaxpaHckon asmauum (MKAO) B r. MoHpeane u ogHoBpe-
MEHHO AMPEKTOPOM IOPUANYECKOrO YNPaBEHNS 3TO OpraHm3a-
umn.

I".M. XXykoB y4yacTBOBas BO MHOIMMX MEXAYHAPOOHbIX HAay4HbIX
KOHdEPEHUUAX, YnTan KypChbl NEKLMIA MO MexXayHapoaHOMY npa-
BY B YyHuUBepcutetax Asctpuu, Bonrapun, Benrpumn, HYexocnosa-
knun, Kanaabl, ®paHuun, MNpeunu, Monbluu, LWeenyapun, CLUA n
Dunnanamn. B 1978 r. XKykoB BbICTYNWS C KypCcoM nekuuii B Na-
arckow akagemMmn MexxayHapoaHoro rnpaesa Ha temy: "CoBpeMeH-
Hble TEHAEHUMN Pa3BUTUS MEXAYHAPOAHOro KOCMMYECKOro npa-
Ba", KOTOPbIN 6bI1 onybnrkosaH B COOPHMKE KYpCOB 3TOM akaae-
MUN.

FeHHagui MNeTposuyd XKyKoB BNageeT aHrIMNCKNM, GpaHLy3cC-
KM, MNOJIbCKUM U UTANTbSHCKUM S13bIKaMMU.

OH aBTOp 60nee 300 paboT, onybNMKOBAHHbIX B HaLLIEN CTpa-
He 1 3a pybexxom.

Ero ocHoBHble MOHOrpadun: "B nHrtepecax AnoHmn - HenTpa-
antet” (M., 1961), "Bapwasckuii [1oroBop 1 BONPOCHLlI MeXayHa-
poaHoi 6e3onacHocTn” (M., 1961), "Kpntrka ecTeCTBEHHO-MNpa-
BOBbIX TEOPUI MexayHapoaHoro npaea” (M., 1961), "Kocmuuec-
koe nparo” (M., 1966), "International Space Law” (N.Y., 1984;
coBMecTHO ¢ KO.M. KonocoBsbiM), "Kocmoc 1 mup” (M., 1981),
"MexayHapoaHO-NpaBoBble NPOOEMbI PAa30PYXEHUS HA COBpe-
MeHHoM aTane” (M., 1975); "CnoBapb MeXayHapoaHOro KOCMn-
yeckoro npaea” (B coaBTopcTBe) (M., 1992); "L'adaptation du
droit de I'espace ? ses nouveaux d?fis" (B coaBTopcTtBe) (Paris,
2007); "MexayHapoaHoe KOCMUYeckoe nNpaeo 1 Bbi3oBbl XXI cTO-
netus. K 50-netunio noneta tOpusa MarapunHa B kocmoc™ (M: PYJH,
2011); rnaBa "Evgeny Aleksandrovich Korovin (12.10.1892-
3.11.1964)" (B coaBT.) B kHUre "Pioneers of Space Law" (Leiden:
Brill, 2013).

OcHoBHble y4ebHuKkM: aBe rnaebl Ana "Kypca MmexxayHapoaHo-
ro npasa” (1963) - rnasa IV "TpuHUMN yBaXxeHUs npae YyenoBeka”
(t. ) nrnaea VIl "Kocmunyeckoe npaso” (7. lll); "MexayHapoaHoe
KocMuyeckoe npaeo” (B coaBTopcTtBe) (M., 1999 r.); rnaBsbl
"MexayHapoaHoe KocMuyeckoe npaeo” B y4ebHuke "MexayHa-
poaHoe npaBo/pen. E.T. YceHko" (M., 2003), "MexayHapoaHoe
npaBo: OcobeHHas yacTb / OTB. Pen. A.X. Abawmnse, E.M. Abai-
nenbouHoB™ (M. 2013) n op.

MHdopmauus, dakTbl, COOOLLEHUS

.. )XykoB - cOaBTOp UMKIA KONJIEKTUBHbLIX UCCNeaoBaHUN,
nocaseHHbix OOH, B uncne kotopbix: "O0OH 1 akTyanbHble MeX-
nyHapoaHble npobnembl. K 20-netuio OOH" (M., 1965), "OOH.
NTorn, TeHaeHumn, u nepcnektnebl. K 25-netnio OOH" (M.,
1970), "OOH kak MHCTPYMEHT NO NOoAAepP>XXaHUIO N YKPENEHUIO
Mupa (MexayHapoaHo-npaBoBble acnekTbl)” (M., 1985), "OOH u
COBPEMEHHbIE MeXAyHapOoaHble oTHoweHus" (M., 1986).

Mpodeccop NenHaann MNMeTpoBuy XXKyKOB - 4NeH MOCKOBCKOIO
COI03a XYPHaNMCTOB, uneH BcemumpHom Accoumaumm mexayHa-
poaHoro npasa (JTOHOOH) 1 YNeH KoMUTeTa KOCMMYECKOro npa-
Ba Accoumauun, 4neH Poccuinckom accoumaumm MexayHapoaHo-
ro npaBa, NoYeTHbIN YieH ACTPOHaBTMYECKoro obuiectea bonra-
pun, BbLIBLUMIA YNeH peaakuMOHHOro COBETA rofiaHaCcKoro Xyp-
Hana "Air & Space Law", yneH anccepTtaumoHHbix coBeToB PYH
n UM PAH. Mopa pykosoacTteom [.I1. XKykoBa 3awumuieHo 6onee
40 amnccepTtauuii no cneumansHocTu "MexayHapogHoe npaio.
EBponeickoe npaso”.

6 deBpansa 2010 r. F'eHHaauto eTpoBUYY NPMCBOEHO 3BaHMNE
3acnyxeHHoro topucta Poccuiickon @enepaumu.

FeHHaguin MNeTpoBuny XXKyKOB - KPYMHbINA YYEHbIi COBPEMEHHOC-
TW, N3BECTHbIN kak B Poccum, Tak 1 3a pybexom. OH obnagaet
OCTPbIM aHaNIMTUYECKUM YMOM, OFPOMHbIMU 3HAHUAMU, XUBbIM
MHTEPECOM K NMpobnemamMm MexayHapoaHOro rnpaesa U MexayHa-
POOHOro KOCMUYECKOrO NpaBa B 0COOEHHOCTN.

PenakumnoHHbIi COBET BECTHMKA
"KoHCcTUTYLMOHHOE npaBocyane” no3apasrisieT
lenHaaws lMNetpoBuya >XKykoBa ¢ KO6uneem, Bbipaxaet
6s1aroapHOCTb 3a OrPOMHbIV BKNIaA B IOPUANYECKYIO HayKy
U XXenaeT CoOXpaHUTb MNpunoaHITOe COCTOSIHUE AyXxa,
OLLYLLIEHNE CHAaCThsI U paAoCTu Ha Aosrne roani!
Mupa Bam, nobpa, yaayn v npouBetTaHus!
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Bbixogut eXekBapTaJibHO

CrtaTbu BeCTHUKA “KOHCTUTYLIMOHHOE
npaeocyame” nyenunkyoTcs
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